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M CHAEL LEE GORDON,

Pl ai ntiff-Appellant,
ver sus
UP DAY, Case Manager; UP HANES, Assistant Warden; RI CKY MCI NTOSH,
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Manager; UP HANKS, Case Manager; UP TOAMSEND, Lieutenant; ERNEST

CHANDLER, Warden; KATHLEEN HAVK- SAWWER, Director of the Bureau of
Pri sons,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 1:03-Cv-177

Before JOLLY, DAVIS, and ONEN, G rcuit Judges.
PER CURI AM *

M chael Lee Gordon, federal prisoner #64459-061, conmmenced
this civil rights action against a nunber of Bureau of Prison
enpl oyees. CGordon alleged that he was denied his right of access
to the courts when his case manager |ost the docunments necessary

to correct a defect in his original petition for a wit of

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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certiorari to the United States Suprene Court after Gordon asked
hi s case manager to copy them Gordon was unable to copy the
docunents hinself due to his confinenent in the Special Housing
Unit.

The district court dismssed Gordon’s conplai nt under
28 U S.C. 8 1915(e)(2)(B) as frivolous and for failure to state a
claim Gordon contends that the district court erred in finding
that his original petition for a wit of certiorari was untinely.
He asserts that his original petition for a wit of certiorari
fromthe Sixth Grcuit’s Novenber 22, 2000, decision affirmng
his conviction, was filed on February 24, 2001. He contends that
the Sixth Grcuit’s decision was entered on Novenmber 27, 2000,
but he has provided no information to support this contention,
and it is belied by that court’s docket. The Cerk of the
Suprene Court issued a letter requesting Gordon to provide a copy
of the Sixth Crcuit’s decision within 60 days, so that the
tinmeliness of his petition for a wit of certiorari could be
determ ned. Because Gordon’s corrected petition was |ost after
he asked his case manager to copy it, he did not file a tinely
response to the Cerk’s request. The district court did not err
in holding that, even if Gordon had filed a tinely response, his
petition for a wit of certiorari still would have been denied as
untinely. Accordingly, the district court did not err in
di sm ssing Gordon’s claimfor denial of access to the courts

because this right extends only to nonfrivolous clains. See
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Lews v. Casey, 518 U S. 343, 355 (1996); Harper v. Showers,

174 F. 3d 716, 718 & n.3 (5th Gr. 1999).

Because CGordon sued federal enployees, the district court
erred in holding that Gordon had an adequate postdeprivation
remedy in state court with respect to any claimfor the
deprivation of property. However, we affirmthe district court’s
dismssal of this claimon the alternative ground that the

Federal Tort Cains Act provides such a renedy. Cf. Hudson V.

Pal ner, 468 U.S. 517, 533 (1984) (holding with respect to clains
agai nst state officials that the intentional deprivation of
property does not violate due process if there is an adequate
post deprivation renedy).

AFFI RVED.



