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PER CURI AM *
Juan Bautista Flores-Hernandez appeals his illegal reentry

conviction and sentence. The Governnent concedes that the
district court’s 16-1evel enhancenent pursuant to U S. S G
8§ 2L1.2(b)(1)(A (i) (2003), was plainly erroneous because the
sentence i nposed follow ng Flores’s 2002 state conviction for
possession of a controlled drug with intent to distribute did
not exceed 13 nonths. See U S.S.G 8 2L1.2(b)(1)(A), comrent.

(n.1); US SG 8 4A1.2(b)(2). Flores's sentence is therefore

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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VACATED and the case REMANDED for resentencing. Flores
acknow edges that the remand resulting fromthe guidelines-
application error renders noot the issue whether his sentencing

under the mandatory gui delines regime necessitates a remand under

United States v. Booker, 125 S. C. 738 (2005).

Fl ores concedes that the issue whether 8 U S.C

8§ 1326(b)(1)& 2) were rendered unconstitutional by Apprendi V.

New Jersey, 530 U. S. 466 (2000), is foreclosed by Al nendarez-

Torres v. United States, 523 U S. 224, 235 (1998), and he raises

it solely to preserve its further review by the Suprene Court.

Apprendi did not overrule A nendarez-Torres. See Apprendi,

530 U.S. at 489-90; United States v. Dabeit, 231 F.3d 979, 984

(5th Gr. 2000). W therefore nust follow Al nendarez-Torres

“unl ess and until the Suprene Court itself determnes to overrule
it.” Dabeit, 231 F.3d at 984 (internal quotation marks and
citation omtted).
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