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PER CURIAM:*

Juan Bautista Flores-Hernandez appeals his illegal reentry

conviction and sentence.  The Government concedes that the

district court’s 16-level enhancement pursuant to U.S.S.G.      

§ 2L1.2(b)(1)(A)(i) (2003), was plainly erroneous because the

sentence imposed following Flores’s 2002 state conviction for

possession of a controlled drug with intent to distribute did

not exceed 13 months.  See U.S.S.G. § 2L1.2(b)(1)(A), comment.

(n.1); U.S.S.G. § 4A1.2(b)(2).  Flores’s sentence is therefore
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VACATED and the case REMANDED for resentencing.  Flores

acknowledges that the remand resulting from the guidelines-

application error renders moot the issue whether his sentencing

under the mandatory guidelines regime necessitates a remand under

United States v. Booker, 125 S. Ct. 738 (2005). 

Flores concedes that the issue whether 8 U.S.C.            

§ 1326(b)(1)&(2) were rendered unconstitutional by Apprendi v.

New Jersey, 530 U.S. 466 (2000), is foreclosed by Almendarez-

Torres v. United States, 523 U.S. 224, 235 (1998), and he raises

it solely to preserve its further review by the Supreme Court.

Apprendi did not overrule Almendarez-Torres.  See Apprendi,

530 U.S. at 489-90; United States v. Dabeit, 231 F.3d 979, 984

(5th Cir. 2000).  We therefore must follow Almendarez-Torres

“unless and until the Supreme Court itself determines to overrule

it.”  Dabeit, 231 F.3d at 984 (internal quotation marks and

citation omitted). 

CONVICTION AFFIRMED; SENTENCE VACATED; CASE REMANDED FOR
RESENTENCING.


