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UNI TED STATES OF AMERI CA,
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vVer sus
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Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 5:04-CR-897-ALL

Bef ore H G3 NBOTHAM BENAVIDES, and DENNI'S, G rcuit Judges.
PER CURI AM *

Lui s Rodri guez-Cardenas appeals his guilty plea conviction
and sentence inposed for being an alien illegally present in the
United States followi ng deportation. Rodriguez-Cardenas was
sentenced to a termof inprisonnent of sixty-five nonths to be
foll owed by three years of supervised rel ease.

Rodri guez- Cardenas argues that the district court plainly
erred in enhancing his offense | evel by sixteen |evels based on

his prior state court conviction for burglary of a habitation.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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He argues that his burglary conviction is not an enunerated crine
of violence under U S.S.G 2L1.2(b)(1)(A)(ii) and that his

of fense did not require proof of the elenent of use, attenpted
use, or threatened use of physical force against the person of
another. This court rejected Rodriguez-Cardenas’s argunent in

United States v. Garci a- Mendez, 420 F.3d 454, 456-57 (5th G

2005), which held that “‘burglary of a habitation’ is equival ent
to the enunerated [crinme of violence] offense of ‘burglary of a
dwelling.’”” The judgnent of the district court is affirmed with
respect to this issue.

Rodri guez- Cardenas argues that the Governnent failed to
carry its burden of showi ng beyond a reasonabl e doubt that his
sentence i nposed under the mandatory sentencing gui delines system
was harm ess error. The Governnent contends that it did not have
to show harnl ess error beyond a reasonabl e doubt because
Rodri guez-Cardenas is alleging a non-constitutional error.

The court has determ ned that the Governnent nust prove

harm ess error beyond a reasonable doubt. United States v.

VWalters, 418 F. 3d 461, 463-64 (5th Cr. 2005). The Gover nnment
has failed to carry its burden of proof. Although it does not
appear that the district court would have been inclined to inpose
a | esser sentence, based on its [imted remarks, it cannot be
determ ned beyond a reasonabl e doubt that the sentence woul d have
been the sane if the mandatory gui delines had not been

applicable. Therefore, Rodriguez-Cardenas’s sentence i s vacated
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and the case is remanded to the district court for resentencing

in accord with United States v. Booker, 125 S. . 738 (2005).

Rodri guez- Cardenas argues that 8 U . S.C. 8§ 1326(b) is

unconstitutional and that Al nendarez-Torres v. United States, 523

U S 224 (1998) was incorrectly decided in light of the holding

in Apprendi v. New Jersey, 530 U S. 466 (2000).

Rodri guez- Cardenas’s constitutional challenge to § 1326(Db)

is foreclosed by Al nendarez-Torres. Although Rodriguez- Cardenas

contends that Al nendarez-Torres was incorrectly decided and that

a mpjority of the Suprene Court would overrul e Al nendarez-Torres

in light of Apprendi, we have repeatedly rejected such argunents

on the basis that Al nendarez-Torres remains binding. United

States v. Garza-Lopez, 410 F.3d 268, 276 (5th Cr.), cert.
denied, 126 S. . 298 (2005). Rodriguez-Cardenas properly

concedes that his argunent is foreclosed in |light of A nendarez-

Torres and circuit precedent, but he raises it here to preserve
it for further review. The judgnent of the district court is
affirmed with respect to this issue.

AFFI RVED | N PART, SENTENCE VACATED, AND CASE REMANDED FOR
RESENTENCI NG



