United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T June 22, 2005

Charles R. Fulbruge llI
Clerk

No. 04-41588
Conf er ence Cal endar
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USDC No. 2:02-CR-96-ALL

Bef ore W ENER, BENAVIDES, and DENNIS, G rcuit Judges.
PER CURI AM *

The Federal Public Defender appointed to represent Beatrice
B. Martinez has noved for |eave to withdraw and has filed a brief

pursuant to Anders v. California, 386 U S. 738 (1967). Martinez

did not file a response.

This case is an appeal fromthe denial of a notion for a new
trial filed under FED. R CRM P. 33. The district court denied
the notion for lack of jurisdiction because the notion was

untinely filed. The notion was a collateral attack on the

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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underlying conviction, and therefore the right to counsel did not

attach. See Pennsylvania v. Finley, 481 U S. 551 (1987).

Neverthel ess, this court applies the principles enunciated in
Anders to determ ne whet her counsel should be permtted to

wthdraw. See Dinkins v. Al abama, 526 F.2d 1268, 1269 (5th Cr

1976) .

The instant appeal is limted to the district court’s denial
of Martinez’'s notion for a newtrial. Qur independent review of
counsel’s brief and the record di scloses no nonfrivol ous issue
for appeal. Accordingly, the notion for |eave to withdraw is
CGRANTED, counsel is excused fromfurther responsibilities herein,

and the APPEAL IS DI SM SSED. See 5TH QR R 42. 2.



