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PER CURI AM *

Ruben Oscar Qutierrez appeals the district court’s denial of
his petition for a wit of mandanus seeking to conpel the United
States Attorney for the Southern District of Texas to file a FED.
R CRM P 35 notion for a reduction of his sentence based on
cooperation that he provided in connection with a drug-
trafficking prosecution. Although the Governnent’s pleadings in
the district court indicate that the Governnent agreed to file a

Rule 35 notion if Qutierrez provided substantial assistance and

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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that Qutierrez provided such assistance, Qutierrez is not
entitled to relief for the foll owi ng reasons.
First, the requested relief falls within the anbit of a 28

U S C § 2255 notion. See Reyes-Requena v. United States, 243

F.3d 893, 903 (5th Gr. 2001); United States v. Cates, 952 F.2d

149, 151 (5th Gr. 1992). As Gutierrez previously filed a § 2255
nmoti on seeking the sanme relief, he was required to seek | eave
fromthis court prior to filing a second or successive post-
conviction notion. See 28 U S.C. 88 2244(b)(3), 2255. As he did
not do so, the district court was without jurisdiction to

entertain his notion. See United States v. Key, 205 F.3d 773,

774 (5th Gr. 2000).

Second, even if we were to construe Gutierrez’s mandamnus
petition as seeking leave fromthis court to file a second or
successive 8§ 2255 notion, we would not grant it because
CQutierrez’s clains do not rely on either new y-di scovered
evi dence that would be sufficient to establish by clear and
convi nci ng evidence that no reasonable factfinder would have
found the novant guilty, or a new rule of constitutional |aw,
made retroactive to cases on collateral review by the Suprene
Court, that was previously unavailable. See 8§ 2255;

Reyes- Requena, 243 F.3d at 897-99.

Finally, even if a petition for wit of mandanus were the
appropriate vehicle for Gutierrez’s clains, the district court

did not err in denying himrelief. GQutierrez had other avenues
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of seeking relief that he failed to pursue in a tinely manner,
and he failed to appeal any prior rulings. Gven these facts and
t he passage of tine between his conviction and this third attenpt
by GQutierrez to seek the sanme relief, the district court properly
exercised its discretion in concluding that Gutierrez’s petition
for a wit of mandanus was not appropriate under the

ci rcunst ances. See United States v. WIlians, 400 F.3d 277,

280-81 (5th Cr. 2005).
For all the foregoing reasons, the judgnent of the district

court 1s AFFI RVED



