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PER CURI AM *

Antoni o Altato-Pues (Altato) appeals the sentence inposed
upon his guilty-plea conviction for transporting illegal aliens
via nmotor vehicle into the United States. See 8 U.S.C. 8§ 1324.

Altato argues that under United States v. Booker, 543 U S. 220

(2005), the district court was not authorized to increase his
sentence based on its factual finding that he reckl essly

endangered the lives of his alien passengers. Both the

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Government and Altato contest whether Altato admtted the facts
supporting the reckl ess endangernent adjustnent. However,
neither party provided this court with a transcript of the
rearrai gnnment proceeding. Absent the transcript, this court

cannot reviewthis claim See e.qg., United States v. Hol nes, 406

F.3d 337, 366 & n.49 (5th Gr.), cert. denied, 126 S. C. 375

(2005).
The district court, however, commtted “Fanfan” error by
sentencing Altato pursuant to a mandatory gui delines schene. See

United States v. Walters, 418 F.3d 461, 463-64 (5th GCr. 2005).

The Governnent concedes that Altato preserved his Fanfan claim
As such, this court reviews the claimfor harmess error. See
VWalters, 418 F.3d at 464. This court has rejected the argunent

that a Fanfan error is structural. See Walters, 418 F.3d at 463.

There is no indication in the record that the district court
woul d have inposed the sane sentence had the guidelines been
advi sory rather than mandatory. The Governnent has not satisfied
its burden of showing that the district court’s Fanfan error was

harm ess beyond a reasonabl e doubt. See Walters, 418 F. 3d at

463-64. Accordingly, we vacate the sentence and remand for
resentencing in accordance with Booker.

This court need not address at this tine Altato’s renaini ng
argunent challenging the district court’s denial of his request

for a downward departure. See United States v. Akpan, 407 F.3d

360, 377 n.62 (5th Gr. 2005).



No. 04-41682
-3-

SENTENCE VACATED AND REMANDED.



