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PER CURI AM *

In this Title VII enploynent discrimnation suit, Ashok K
Rai na contends that the defendant discrim nated agai nst him based
on race and national origin, when it renoved himfromhis position
as Research Leader and transferred himto his fornmer position. The
trial court did not agree and entered sunmary judgnent agai nst him
On appeal, he argues that he presented enough “circunstanti al

evi dence” to survive summary judgnent, and further that his claim

" Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



isnot untimely because he suffered a pattern of conti nuing di scrimnati on.
The parties consented to have the case heard by a nagistrate
judge, and we apply the sane standard of review as did the tria

court. MAvey v. Lee, 260 F.3d 359, 363 (5th Gr. 2001). Summary

judgnent is proper when “there is no genuine issue as to any
material fact and [] the noving party is entitled to a judgnent as

a mtter of law” Fed. R Gv. P. 56(c); see also McAvey, 260 F. 3d

at 363. W examine the record on summary judgnent “in the |ight

nmost favorable to the party opposing the notion.” United States v.

Diebold, Inc., 369 US. 654, 655 (1962); see also S&W Enters.,

L.L.C v. SouthTrust Bank of Al abama, 315 F.3d 533, 537 (5th Gr

2003). When a proper notion for sunmary judgnent is nade and
supported, the party opposing the notion “may not rest upon the
nmere al |l egations or denials of the [opposing] party’ s pl eadi ng, but

must set forth specific facts showng there is a genui ne issue

for trial.” Fed. R Cv. P. 56(e); see also Celotex Corp. v

Catrett, 477 U S. 317 (1986).

To establish a prina facie case of discrimnation, aplaintiff

must show that he belongs to a protected class, that he was
qualified for the position, that he suffered an adverse enpl oynent

action, and that he was replaced by soneone outside the protected

class. Price v. Fed. Express Corp., 283 F. 3d 715, 719-20 (5th Cr

2002); see also McDonnell Douglas Corp. v. Geen, 411 U S. 792, 802

(1981). Once this is established, the burden shifts to the



def endant enployer to articulate a legitimte, nondiscrimnatory

reason for the action. MDonnell Douglas, 411 U. S. at 802; Price,

283 F.3d at 720. In this case, the Departnent of Agriculture
presented evidence that Raina’ s transfer and change in job title
were a result of inappropriate conduct with a nmuch younger femal e

enpl oyee whom Rai na supervi sed.

After the defendant offers a legitimte, nondiscrimnatory
reason, the burden shifts back to the plaintiff to show that the
defendant’s proffered reason is nerely a pretext for intentional
di scrim nation. Price, 283 F.3d at 720. After review of the
record and the briefs of the parties, we agree with the nagi strate
judge that Raina failed to produce sufficient evidence of
discrimnatory intent. Raina s “evidence” of discrimnatory intent
rests entirely on his subjective belief that he was discrim nated
agai nst because of his race and national origin. An enpl oyee’ s
subjective belief that he was discrimnated against, standing
al one, is not adequate evidence to survive a notion for summary

judgnent. Byers v. Dallas Mirning News, Inc., 209 F.3d 419, 427

(5th Gr. 2000); see also Hornsby v. Conoco, Inc., 777 F.2d 243

(5th Gr. 1985) (subjective belief of discrimnation not sufficient

to defeat dism ssal of sex discrimnation claim.

It al so appears that Raina’s claimis tine-barred. A federal
enpl oyee who feels he has been discrimnated agai nst nust contact

an EEO counselor wthin forty-five days of the allegedly



di scrim natory action. 29 CF. R 8 1614.105 (2005). If he does
not tinely raise issues at the admnistrative level, judicial

action is not appropriate. See, e.q., Pacheco v. Rice, 966 F.2d

904 (5th CGr. 1992). Raina waited two nonths after the only
enpl oynent action conpl ained of — that is his renoval and transfer
-- to contact the EECC, and he does not advance a sufficient excuse
for this delay; nor are there any facts presented to support a

theory of continuing violation.

Accordingly, for the reasons set forth herein, the sumary

j udgnent dism ssing the conplaint is

AFFI RVED.



