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Def endant - Appel | ant Mark Thomas appeal s his conviction and
sentence for making a false statenent in a matter within the
jurisdiction of the United States Bureau of Prisons. He contends
that the district court erred by denying his notion to suppress;
that the evidence was not sufficient to support his conviction; and
that the district court erred in its application of US S. G 8§

3Al.2(a). He also asserts for the first tine on appeal, that his

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



sentence runs afoul of United States v. Booker, 125 S. Ct. 738

(2005). W affirm

Mbtion to Suppress

Thomas filed a notion to suppress incul patory statenents he
made followng a polygraph examnation and interview wth
Departnent of Justice Special Agent WIliam Senter. After a
suppressi on hearing during which both Thomas and Senter testified,
the district court denied the notion, rejecting as not credible
Thomas’ s assertions that Senter threatened and coerced himinto
maki ng the statenents.

W review the voluntariness of a confession de novo, but we

review the district court’s factual findings wunderlying a

voluntari ness determ nation for clear error. United States v.

Bell, 367 F.3d 452, 460-61 (5th Cr. 2004). “Where a district
court’s denial of a suppression notion is based on live oral
testinony, the clearly erroneous standard is particularly strong
because the judge had the opportunity to observe the deneanor of

the witness.” United States v. Santiago, 410 F.3d 193, 197 (5th

Cir. 2005).

Al t hough on appeal Thomas reiterates his self-serving
al l egations of coercion and threats, he has failed to showthat the
court clearly erred in finding his allegations of coercion and

threats not credi ble. See Santiago, 410 F.3d at 197. Accordingly,

the denial of the notion to suppress was not error. See Bell, 367

F.3d at 460-61.



Suf ficiency of the evidence

Thomas insists that the evidence was insufficient to support
his conviction. He argues that the governnent did not prove that
he acted willfully, asserting that he did not know that it was
unl awful to nmake “such a false statenent.” He also argues that the
governnent did not prove that the matter was wthin the
jurisdiction of a branch of the United States Governnent.

Thomas noved for a judgnent of acquittal at the close of the
governnent’s case and renewed that notion at the close of all the

evi dence. W review the denial of such notions de novo. See

United States v. Wse, 221 F. 3d 140, 147 (5th Gr. 2000). |In doing
so, we view the evidence in the light nost favorable to the
verdi ct, accepting all credibility choices and reasonable
i nferences made by the jury. 1d. W shall uphold the conviction
if a reasonable factfinder could have found that the governnent
proved the essential elenents of the offense beyond a reasonabl e
doubt. Id.

A violation of 18 U S C § 1001(a)(2) is commtted by
knowi ngly making a materially fal se statenent or representation in
any matter within the jurisdiction of the United States Governnent.
See § 1001(a)(2). It is not necessary that the fal se statenent

pervert a governnental function. United States v. Rodriguez-Ri os,

14 F.3d 1040, 1045 (5th Gr. 1994)(en banc). The wi Il ful ness

requi renent demands only that the defendant “act [] with know edge



that his conduct was unlawful.” Id. at 1048 n.21 (internal
gquotations and citation omtted).

The indictnent charged that the nmatter was within the
executive branch of the governnment, “to-wit: the United States
Bureau of Prisons.” The evidence adduced at trial showed that
Oficer Constock was a staff nenmber with the Bureau of Prisons
(BOP) and that the matter was investigated both by the BOP and the
Departnent of Justice. The BOP is an agency of the Departnment of
Justice, which is within the executive branch of the governnent.

See United States v. Bourgeois, 423 F.3d 501, 508 (5th Cr. 2005).

Thomas’s false statenent agai nst Conmstock contained his
acknow edgnent that “I have been informed that it is a violation of
federal law to provide false information to federal agents.”
Thomas indicated that he acted purposefully in mking the
statenment. The evidence is sufficient to establish that Thonmas
acted with the know edge that he was violating federal |aw by

providing false information to federal agents. See Rodriqguez-Ri os,

14 F. 3d at 1048 n. 21.

Application of § 3Al1.2(a)

Thomas contends that the district court erred by increasing
his base offense level by three levels under U S S. G § 3Al.2(a)
based on O ficer Constock’s status as an “official victim” He
argues that in a prosecution for false statenents, the victimis
the federal governnment and that, because Constock did not suffer
any adverse consequences as a result of the false statenents, she
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shoul d not be considered a victim He also argues, for the first
time on appeal, that his actions were not notivated by Constock’s
official status. W review the sentencing court’s interpretation
and application of the guidelines de novo, and that court’s

findings of fact for clear error. United States v. Burns, 162 F. 3d

840, 854 (5th Cr. 1998); see United States v. Villegas, 404 F.3d
355, 359 (2005) (standards of reviewremai n unchanged after Booker).
Section 3Al.2(a) provides that if the victimwas a gover nnent
of ficer or enpl oyee and the offense of conviction was notivated by
such status, the defendant’s offense level is increased by three
| evel s. The adjustnent does not apply when the victim is an
organi zati on, agency, or the governnent. § 3Al.2, comment. (n.1).
A“victini is a “person who is directly and nost seriously affected
by the offense.” § 3Dl.2, comment. (n.2)(grouping of counts).
Several investigations into the matter were |aunched. As
Conmst ock was forced to answer Thonmas’s false charges, she was a
victimof the offense. Accordingly, the district court did not err
in concluding that Constock was a victim of the offense. See

United States v. Kirkham 195 F.3d 126, 133 (2d Cr. 1999).

We review for plain error Thonmas’s assertion that 8§ 3Al. 2 was
i napplicabl e because he was not notivated by Constock’s official
status. Villegas, 404 F.3d at 358. Thomas acknow edged naki ng t he
all egations because he felt that Constock did not perform her
duties as a prison official. The district court’s application of
8§ 3Al.2 was not error, plain or otherw se.
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Booker Error

Thomas clains that his sentence was inposed in violation of
the precedent established in Booker, 125 S. C. at 738. He argues
that the facts established at trial could have resulted in an
advi sory sentencing range of only 12 to 18 nonths of inprisonnent.
He also argues that he nust be resentenced under an advisory
guidelines reginme. |n Booker, 125 S. Ct. at 756, the Suprene Court
held that under the Sixth Amendnent, “[a]lny fact (other than a
prior conviction) which is necessary to support a sentence
exceedi ng t he maxi numaut hori zed by the facts established by a pl ea
of guilty or a jury verdict nust be admtted by the defendant or
proved to a jury beyond a reasonable doubt.” The Court also
excised 18 U.S.C. 8§ 3553(b)(1) of the Sentencing Reform Act,
effectively rendering the guidelines as advisory only. |d. at 764-
65. As Thonas failed to raise a challenge to the application of
the guidelines to his sentence in the district court, our reviewis

for plain error only. See United States v. Mares, 402 F.3d 511,

520 (5th Gr.), cert. denied, 126 S. C. 43 (2005).

When a sentencing court inposes sentencing adjustnents based
on facts exceeding those admtted by the defendant or enconpassed
in the judgnment of conviction, the first two prongs of the plain-
error standard are net. Mares, 402 F.3d at 521. Simlarly,
application of the guidelines in their mandatory form constitutes

error that is plain. United States v. Val enzuel a- Quevedo, 407 F. 3d

728, 733 (5th Cr.), cert. denied, 126 S. C. 267. A defendant
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nmust neverthel ess denonstrate that the court’s errors affected the
outcone of the proceedings. See id.

In the context of his Booker claim Thomas nust establish that
“t he sentencing judge--sentenci ng under an advi sory schene rat her
then a mandat ory one--woul d have reached a significantly different
result.” See Mares, 402 F.3d at 521. In the context of his
chall enge to the mandatory application of the guidelines, Thomas
must “denonstrate a probability sufficient to underm ne confidence

in the outcone” of the sentencing proceedi ngs. See Val enzuel a-

Quevedo, 407 F.3d at 733 (internal quotations and citation
omtted).

Thomas has not net these burdens. At the sentencing hearing,
the court noted the seriousness of the offense and Thomas’ s | engt hy
crimnal record. The court found that Thomas's 16 felony
convictions in 19 years indicated a “difficulty in reformng.”
Thomas has pointed to nothing that indicates any |ikelihood that he
woul d have received a significantly | esser sentence. Neither has
he denonstrated that his sentencing woul d underm ne confidence in
the process. As Thonmas has not shown that his substantial rights
were affected by the district court’s error in sentencing, his
conviction and his sentence are

AFFI RVED.






