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PER CURI AM *

Mary Rut h West appeal s the 21-nont h sentence i nposed fol |l ow ng
her quilty plea convictions for four counts of nmaking and
subscribing fal se tax returns. Wst argues that the district court

erred in sentencing her in violation of United States v. Booker,

125 S. C. 738 (2005) because she did not admt the conduct used to
enhance her sentence. She argues that she preserved the error in
the district court and that the Governnent cannot show that the

error is harnl ess.

Pursuant to 5THQR R 47.5, the court has determned that this
opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in 5THQR R 47.5.4.



In Booker, the Suprene Court extended its Sixth Amendnent

holding in Blakely v. Washington, 124 S. C. 2531 (2004) to the

federal sentencing guidelines. “Any fact (other than a prior
conviction) which is necessary to support a sentence exceeding the
maxi mum aut hori zed by the facts established by a plea of guilty or
a jury verdict nust be admtted by the defendant or proved to a
jury beyond a reasonabl e doubt.” Booker, 125 S. C. at 756. The
Court in Booker excised 18 U S.C. 8§ 3553(b)(1) of the Sentencing
Ref orm Act, rendering the federal sentencing guidelines advisory.
Id. at 764-65.

When, as here, a Booker error is preserved, this court wll
ordinarily vacate and remand for resentenci ng unl ess t he Gover nnent
can establish harmless error beyond a reasonabl e doubt. United

States v. Pineiro, 410 F.3d 282, 284 (5th GCr. 2005). The

Gover nnent acknow edges that the factual findings made by the
district court to enhance West’'s sentence violated the Sixth
Amendnent in |ight of Booker. It also concedes that it cannot
establish harm ess error beyond a reasonabl e doubt.

The district court inposed a guideline sentence of 21 nonths
and alternative sentences of 13 nonths if the gui delines were found
to be unconstitutional or if it was determned that the district
court was not authorized to nmke factual findings supporting
sent enci ng enhancenents. |t cannot be determ ned fromthe record
whi ch sentence the district court would have inposed if it had
known t hat t he sentenci ng gui delines were di scretionary rather than
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mandatory in nature. Therefore, the sentence is VACATED, and the
case is REMANDED to the district court for resentencing in |ight of

Booker .



