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PER CURI AM !

Norma Marquez filed suit against her forner enployer,
Voi cestreamWrel ess Corporation (Voicestrean), arising out of its
termnation of her enploynent. Marquez asserted a claimof quid
pro quo sexual harassnment and a claimof retaliation, all under the

Texas Commi ssion on Human Rights Act?, Texas Labor Code § 21.051.°3

1 Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THQR R 47.5. 4.

2 The TCHRA provides for the enforcenent of the policies of
Title VIl of the CGvil R ghts Act of 1964, so “anal ogous federal
statutes and the cases interpreting theni informthe interpretation
of the Texas statute. Quantum Chem Corp. v. Toennies, 47 S.W 3d




Marquez first clains that she was fired because she refused
the invitations of her supervisor, Robert Thomas, to have drinks
after work and, secondly, she clains her discharge was also
retaliation for reporting these invitations to Rachel Brock, an
of fi ce manager for Voicestream

Inits notion for summary j udgnent, Voi cestreamcont ended t hat

Marquez failed even to establish a prinma facie case of sexua

harassnment and retaliation. Additionally, it submtted evidence
that Marquez was fired because she failed to neet the m ninum
requi renents outlined in Voicestreamis Retail Sales Minagenent
M ni mum Expectations Policy (“RSMVEP").

Wth respect to the sexual harassnent claim the district

court granted the notion for summary judgnent because Marquez

473, 476 (Tex. 2001).

3 An enployer commts an unlawful enpl oynent
practice if because of race, col or,
disability, religion, sex, national origin, or
age the enpl oyer:

(1) fails or refuses to hire an individual
di scharges an individual, or discrimnates in
any other manner against an individual in
connection with conpensation or the terns,
conditions, or privileges of enploynent; or

(2) limts, segregates, or classifies an
enpl oyee or applicant for enploynent in a
manner that would deprive or tend to deprive
an i ndi vidual of any enpl oynent opportunity or
adversely affect in any other nmanner the
status of an enpl oyee.

Tex. Lab. Code Ann. § 21.051 (Vernon 1996).
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failed to present evidence of unwel cone sexual harassnent, one of

the five elenents of a prima facie case for quid pro quo sexua

harassnment. It also held that even if Marquez had been successf ul

in making a prinma facie case for sexual harassnent, she failed to

rebut Voicestreanis proffered, nondiscrimnatory notive for
term nating her enpl oynent.

The district court also granted sunmary judgnent on Marquez’s
retaliation claimafter finding that Marquez did not nake a prina
facie case for retaliation because she failed to produce evidence
t hat woul d support a good faith, objectively reasonabl e belief that
she had been subjected to unlawful activity. Mor eover, the
district court found that she failed to establish a causal
connection between her alleged protected activity (her phone
conversations with Brock reporting her contact with Thomas) and t he
termnation of her enploynent because she did not show that the
ul ti mat e deci si on-makers involved in her firing were aware of those
conversations. Thus, the district court dism ssed the conplaint in
its entirety.

|1

On appeal, Marquez argues that she nade a prina facie case for

sexual harassnent and retaliation. Furthernore, she contends that
she successfully rebutted Voicestream s nondi scrimnatory reason

for termnating her enpl oynent.



Mar quez contends that she presented evi dence show ng that she
was subjected to “unwel conme sexual harassnent.” She argues that
Thomas’s two invitations to have drinks with him were sexual in
nature, and that they constituted the requisite unwel cone sexua
conduct . 4

We have defined “unwel cone sexual harassnent” as “sexual
advances, requests for sexual favors, and other verbal or physical
conduct of a sexual nature that is unwelcone in the sense that it
is unsolicited or unincited and is undesirable or offensive to the

enpl oyee.” Werick v. Bayou Steel Corp., 887 F.2d 1271, 1274 (5th

Cr. 1989). Thus, in Ellert v. Univ. of Texas at Dallas, we found
no sexual harassnent where there was no evidence that the all eged
harasser di scussed sexual matters, initiated any physical contact,
or made any threats or promses conditioned on the plaintiff’s
response to his advances. 52 F.3d 543, 545 (5th Gr. 1995).
Simlarly, Thomas did not nmake any overt sexual advances, did not
request any sexual favors, did not engage in any verbal or physical
conduct that was sexual in nature, and, after Marquez declined his
second invitation, Thomas did not extend subsequent simlar
invitations to her. We therefore agree with the district court
that Marquez has failed to show evidence of unwelcone sexual

harassnent on the part of Thonas.

4 1n her deposition, Marquez initially indicated that she did
not view Thomas’s invitations as a request for a date, but she
| ater said that she did consider them as sexual in nature and as
invitations for a date.



Al t hough that should end the point, we will take tine to
address Marquez’'s contention that she presented evidence that
Voi cestreanis stated reason for termnating her enploynent was
pretextual. She accurately notes that the RSMMEP does not nandate
term nation for managers who score bel ow 75%on the first audit and
bel ow 85% on the second audit. The RSMMEP provi des that nmanagers
whose scores do not neet the mninmumrequirenments may be subject to
di sciplinary action, which may include termnation. Marquez cites
the fact that no ot her managers have been subjected to term nation
for failing to neet the mninmum requirenents. Thi s evidence,
however, ultimately fails to showthat she was treated differently;
she presented no evidence that any nmanager, except herself, had
failed to achieve the required scores.

Mar quez further contends that the RSMVEP provides that only a
manager who scores | ess than 85%on two re-audits may be term nated
and that her termnation after only one re-audit is evidence of
di scrim nati on. Voi cestream di sputes her interpretation of the
RSMVEP, arguing that the RSMVEP allows for term nation after only
one re-audit.® Regardl ess of Marquez’s understanding of
Voi cestream s di sci plinary policy, she was warned by her supervi sor
at the tinme that if she failed to score at |east 85% on her re-

audit, she could be subject to termnation. She does not dispute

> The RSMVEP section entitled “QOperational Discipline” reads:
“If a score of at |least 85%is not achieved during either of the
two followup audits, the nmanager will be subject to disciplinary
action, up to and including term nation.”

5



the accuracy of the scores.® Because she does not show that she
was treated differently from simlarly situated nmanagers, and
because she knew that she could be fired if she scored |ess than
85% Marquez did not present evidence of pretext sufficient to
raise a genuine issue of material fact concerning the pretextual
nature of Voicestreanis proffered reason for termnating her
enpl oynent. Therefore, even if Marquez could be said to have nade

a prima facie case, the district court’s granting of Voicestream s

motion for summary judgnment woul d have been proper because her
evidence fails to showthat the stated reason for her di scharge was
pret ext .

Next, we turn to the grant of summary judgnent on the

retaliation claim To make a prinma facie case for retaliation,

Marquez nust produce evidence that she engaged in activity
protected under Title VII, suffered an adverse enpl oynent acti on,

and that there is a causal connection between the Title VII

protected activity and the adverse enploynent action. Cee V.
Principi, 289 F.3d 342, 345 (5th Cr. 2002).

We need only address whet her Marquez produced evi dence that
she engaged in protected activity. In doing so, we find that

Marquez has failed to nake a prina facie retaliation clai mbecause

her phone conversations with Brock in which she descri bed Thomas’ s

6 She scored 64%on the initial audit and 83%on the re-audit.



conduct do not constitute protected activity. Brock was an office
manager in Al buquerque, New Mexico and was responsible for
conpiling sales and inventory data fromall of the New Mexico and
El Paso stores. The phone conversations relied on by Marquez were
initiated by Brock—not by Marquez—and occurred in the routine
course of conpiling this data. There is no evidence that Marquez
al l eged any unlawful activity (sexual harassnent) on Thonmas’s part
during these conversations. Marquez only nentioned that Thomas had
asked her to go out for a drink on two occasions. There is nothing
inthe record that she protested or objected that these invitations
were sexual harassnment or otherwi se unwel coned. Wt hout an
all egation that she reported unlawful activity (even assum ng Brock
to be an appropriate person to receive such a report) Mrquez

conversations with Brock were not protected activity. See Watts v.

Kroger Co., 170 F.3d 505, 511 (5" Gr. 1999).

We have examined the briefs, the record, and the district
court’s opinion, and we find no reversible error in its |lega
analysis or in its application of that analysis to the facts of
this case. Therefore, for the above reasons the judgnent of the
district court is in all respects

AFFI RVED.



