United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T August 19, 2005

Charles R. Fulbruge llI
Clerk

No. 04-50311
Summary Cal endar

JOSE ROSALES; ESTHER ROSALES,

Pl ai ntiffs-Appellants,
vVer sus
DONA LORE

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. SA-02-CV-968-PM

Before JOLLY, DAVIS, and ONEN, G rcuit Judges.
PER CURI AM *

Follow ng the termnation of their enploynent, Jose and
Esther Rosales filed suit against their enployer, Dona Lore,
raising clains for unpaid wages under the Fair Labor Standards
Act (“FLSA”) and for breach of contract under Texas state | aw
The parties agreed to a bench trial before a magistrate judge.
After a bench trial, the magi strate judge entered judgnent in
favor of Lore on all claims. The Rosaleses filed the instant

appeal .

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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The Rosal eses first challenge the nmagi strate judge’s
decision to credit Lore's records of their work hours instead of
their owm records. An enployee bringing suit for unpaid wages
under the FLSA bears the burden of proving that he perfornmed work

for which he was not properly conpensated. Anderson v. M.

Cenens Pottery Co., 328 U S. 680, 686-87 (1946). If the

enpl oyer’s records are “proper and accurate,” the enpl oyee nmay
rely on these records; if the enployer’s records are “inaccurate
or inadequate,” the enployee may produce “sufficient evidence to
show t he anbunt and extent of that work as a matter of just and
reasonable inference.” 1d. at 687. |If the enployee does so, the
enpl oyer nust “cone forward with evidence of the precise anpbunt
of work perfornmed or with evidence to negative the reasonabl eness
of the inference to be drawn fromthe enployee’'s evidence.” |d.

at 687-88. Factual findings regarding hours worked are revi ewed

for clear error. See Anderson, 328 U. S. at 689.

Al t hough Lore’s records are not as clear or conplete as they
coul d have been, the Rosal eses’ records were insufficient to
allow a “just and reasonable inference” of the hours they worked.
The Rosal eses admtted that their records were a reconstruction
prepared after the termnation of their enploynent. Jose Rosales
al so clained that he had worked 12 or nore hours per day, seven
days a week, for several nonths. Such clains strain credibility,
especially when considered in light of the testinony of Lore’s

W t nesses that the tasks the Rosal eses were hired to performtook
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| ess than two hours per day to conplete. The nagistrate judge
did not clearly err by accepting Lore’'s records.

The Rosal eses al so chall enge the magi strate judge’s
conclusion that the nobile hone that Lore provided them rent-
free, was sufficient to conpensate themfor their work. The
magi strate judge accepted Lore’s assertion that this trailer
could be rented for $650 per nonth.

An enpl oyer generally may deduct the “reasonable cost” of
board, |odging, or other facilities provided to enpl oyees. See
29 U S.C 8 203(m. There are three nmethods an enpl oyer can use
to ascertain whether any furnished facilities are part of “wages”
within the nmeaning of 29 U S.C. 8§ 203(n); because Lore did not
request a determnation fromeither the Adm nistrator of the Hour
and Wage Division or the Secretary of Labor under the second or
third nmethods, only the nethod described in 29 CF. R 8§ 531.3 is
rel evant here. See id.; 29 CF.R 8 531.33. The formula in 29
C.F.R 8 531.3 provides that the reasonable cost to the enpl oyer
of furnishing his enployees with | odging or other facilities is
no nore than the cost of operation and mai ntenance, incl uding
adequat e depreciation, plus a reasonable allowance (not nore than
5 1/2 percent) for interest on the depreciated anount of capital
i nvestnment by the enployer. 29 CF.R 8 531.3(c). In order to
substantiate “actual cost,” an enployer nmust “nmaintain and

preserve” records of “item zed accounts show ng the nature and
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anount of any expenditures entering into the conputation of the
reasonable cost.” 29 C.F.R 8 516.27(a)(1).

In the instant case, Lore failed to conply with the
applicable regulations for determ ning the “reasonable cost”
of the trailer. Lore provided only her own unsubstanti ated
assertions that she could have rented the trailer for $650 per
month. We conclude that the magi strate judge clearly erred by
accepting Lore’s estimate of the fair rental value of the trailer
and in deducting this anmount from any wages owed to the
Rosal eses.

The Rosal eses al so chall enge the magi strate judge’s
rejection of their supplenental state-law claimfor breach of
contract. The magi strate judge found that, even if it was
assuned that Lore had signed the letter/contract presented by the
Rosal eses, there was no evidence that she had read or understood
the inport of the letter before signing. The nagistrate judge
failed to address rel evant Texas |law that provides that a party
to a contract is presuned to have read and understood its terns.

See Estes v. Republic Nat'l Bank of Dallas, 462 S.W2d 273, 276

(Tex. 1970) (absent a showing of “fraud or inposition,” failure
to read a contract before signing is not ground for avoi dance);

Castroville Airport, Inc. v. City of Castroville, 974 S.W2d 207,

211 (Tex. App. 1998) (“Contracting parties are obligated to
protect thenselves by reading what they sign and are presuned, as

a matter of law, to know the contract’s terns.”). W concl ude
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that the magistrate judge erred in rejecting the Rosal eses
breach-of -contract claimon this basis.

For the reasons stated above, we VACATE the nmagi strate
judge’s judgnent and REMAND this case for further proceedi ngs

consistent with this opinion.



