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PER CURI AM *

Patrick Robert Vasquez was convicted and sentenced for
conspiracy to distribute cocai ne base and for aiding and abetting
t he possession of a firearmduring a drug-trafficking crinme. His
direct appeal was dism ssed on his own notion. Over three nonths
|ater, he filed a notion to withdraw his guilty plea, which the
district court denied. Vasquez filed a notice of appeal before,
but not after, the district court’s ruling.

“Atinely notice of appeal is necessary to the exercise of

appellate jurisdiction.” United States v. Cooper, 135 F. 3d 960,

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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961 (5th Gr. 1998). W lack jurisdiction for the follow ng
reasons.

The notice of appeal states clearly an intent to appeal
“fromthe judgnent of conviction and sentence herein rendered
agai nst” Vasquez, not to appeal a ruling on the notion to
wthdraw the guilty plea. See FED. R App. P. 3(c)(1)(B)
(requiring that a notice of appeal designate the judgnent or
order being appealed). Although a notice of appeal filed before
the entry of an order may be treated as filed on the date of and
after the entry of the order, this treatnent can be given only
when the court has announced its decision and the notice of

appeal is filed thereafter. Fep. R ApPp. P. 4(b)(2); see FirsTier

Mortgage Co. v. lInvestors Mirtgage Ins. Co., 498 U S. 269, 276-77

(1991). The district court did not announce its decision or in
any way intimate what its ruling on the notion would be until its
May 4th order, and Vasquez did not thereafter file a notice of
appeal .

Even if we were able to construe the premature notice of
appeal as effective, there is still no basis for jurisdiction.
Vasquez’ s post-sentencing notion to withdraw his guilty plea was

unaut hori zed and wi thout jurisdictional basis. See United States

v. Cook, 670 F.2d 46, 48 (5th Gir. 1982): Feo. R CRM P. 11(e)

(after sentencing, a guilty plea may be set aside only on direct

appeal or by a 28 U.S.C. § 2255 notion). Accordingly, this court



No. 04-50351
-3-

| acks jurisdiction over any appeal arising from Vasquez’s notion
to withdraw his guilty plea. See Cook, 670 F.2d at 48-49.

Vasquez’ s direct appeal was di sm ssed upon his own notion,
and neither Vasquez, the Governnent, nor the district court cited
28 U.S.C. 8 2255 in connection with the notion to wi thdraw the
guilty plea. Even if Vasquez’s notion were construed as a 28
US C 8 2255 notion, this court |acks jurisdiction because there
has been no certificate of appealability (COA) ruling by the

district court. See United States v. Youngbl ood, 116 F.3d 1113,

1114-15 (5th Gr. 1997).
This appeal is without arguable nerit and thus frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983). It is

therefore DOSM SSED. 5THCR R 42.2. W caution counsel. He
has a duty not to bring frivolous appeals. |In the future, he

W Il be subject to sanctions for doing so. See United States V.

Burl eson, 22 F.3d 93, 95 (5th Cr. 1994).

APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



