United States Court of Appeals

Fifth Circuit
FILED
UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T August 9, 2005

Charles R. Fulbruge IlI
Clerk

No. 04-50367

BCE EMERG S CORPORATI ON,
Pl ai ntiff-Appellant,
ver sus
COVMUNI TY HEALTH SOLUTI ONS OF AMERI CA, | NC.;
BENCOVP NATI ONAL CORP; GARY S. SI MMONS; M CHAEL R. MASTERS;
BARBARA FREEMAN, RI CHARD K. DANKWORTH; SCOTT BARNES;
CLARENDON NATI ONAL | NSURANCE COMPANY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
1:02- CV-741-LY

Before JOLLY, JONES, and DEMOSS, Circuit Judges.
EDI TH H JONES, Circuit Judge:”

Plaintiff-Appellant BCE Energis Corporation (“BCE")
appeal s the jury verdict exonerating Def endant - Appel | ees Communi ty
Health Solutions of Anmerica (“CHS"), nunmer ous i ndividual s
(collectively, “CHS,” “Appellees”), and C arendon Nati onal
| nsurance Conpany (“Clarendon”) fromits clains for, inter alia,
breach of contract, breach of fiduciary duty, and m sappropriation
of trade secrets. BCE challenges the district court’s denial of

BCE' s notion for judgnent as a matter of law, its notion for new

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5. 4.



trial, the content of the verdict fornms and jury instructions, and
various evidentiary rulings. Having reviewed the record, and
finding no significant error in this carefully tried case, we
affirm
. BACKGROUND

BCE devel oped and maintains a nationw de network of
heal t hcare providers, through which it offers access to di scounted
heal t hcare services. NHS, |ocated in Louisville, Kentucky, is a
whol | y- owned subsi di ary of BCE, which offers utilization reviewand
case managenent services. NHS was incorporated in 1984 and becane
BCE s subsidiary in February 2000. NHS s four primary products
i nclude nedical review, managenent, disease nmanagenent, and a
24-hour nurse/triage help line. NHS enpl oyees four hundred peopl e,
ei ghty percent of whom are nurses. NHS uses nunerous witten
policies and procedures, as well as a managenent software program
call ed CareReview, in operating its business. NHSis accredited by
the Utilization Review Accreditation Comm ssion (“URAC’), and
frequently shares its policies and procedures with other healthcare
service providers. On contracts for governnent-sponsored i nsurance
programs, such policies and procedures nust satisfy certain
requi renents.

Appel | ee C arendon National |nsurance Co. (“d arendon”)
hired NHS to provide nedical nanagenent services for contracts

Cl arendon had with the states of Texas and Flori da. In Texas,



Services were perfornmed in Texas for the Texas Children’s Health
| nsurance Program (“CH P"), and in Florida for the Florida Heal t hy
Kids Program (“Healthy Kids”). The CH P contract was for an
initial three-year termstarting in May 2000, with two automatic
one-year ternms of renewal. The Healthy Kids contract was
negoti ated and acted wupon, but never nenorialized. The NHS
executive staff based in Louisville and responsible for these
subcontracts included Appellees Barbara Freeman (“Freeman”),
President and Chief Medical Oficer fromthe 1990's to July 2002;
Ri chard Dankworth (“Dankworth”), Executive Vice President unti
June 2002; and Scott Barnes (“Barnes”), Vice President for
Information Systens until March 2002. Barnes was responsible for
the devel opnent and upkeep of the CareReview program CHS was
incorporated in February 2002 by its two principals, Appellees
M chael Masters (“Masters”) and Gary Si nmons.
A. BCE s Case to the Jury

The Parties continue to disagree as to what the evidence
showed. Thus, we present the argunents of each side sequentially.
Masters developed the concept of an “exclusive provider
organi zation” (“EPO') nodel for the delivery of rural healthcare
servi ces. Under an EPO, one conpany would provide services in
Texas and Florida; however, operating the EPO would require the
operational capability of NHS, and CHS | acked this capacity at the

relevant tine. Thus, BCE all eged Appel | ees acconplished this goa



by pilfering NHS s proprietary information and enpl oyees. I n
spring 2001, Masters devel oped an EPO proposal for C arendon, which
he also secretly sent to Freeman and Dankworth for advice even
t hough the proposal did not concern business with NHS. Then
several “offline” discussions took place between Masters and both
Freeman and Dankworth to determ ne whether each was interested in
busi ness opportunities with CHS. By | ate 2001, Masters had enti ced
Dankworth with enpl oynent opportunities at his startup; Dankworth
expressed interest for hinself and on behalf of his fiancée Patty
Callen (“Callen”),! the NHS nmanager who oversaw the nursing staff
that directly served CH P

Further, in early 2002 Masters and Si mons net secretly
with Dankworth and Barnes at a Louisville hotel to continue
enpl oynent di scussions. Barnes brought al ong four of his conputer
depart nent subordi nates. In February 2002, Dankworth wote to
Masters and Simons, outlining proposed terns of enploynent for
hinmself and Callen, including an ownership interest in the new
conpany. Simmons enail ed Barnes’ s proposed offer letters for his
four subordinates, requesting Barnes to review them Barnes and
his subordinates left NHS for CHS in March 2002.

On March 19, 2002, Masters proposed to Cl arendon’ s Seni or
Vi ce President Dom ni c Hagger that CHS becone C arendon’s EPO for

rural healthcare services. Although this occurred nonths before

1 Dankworth and Call en are now marri ed.
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ei ther Dankworth or Freeman quit NHS, both were identified as CHS
executives in the organi zati onal chart acconpanyi ng the proposal,
and their resunes appeared on CHS |etterhead. The proposal
descri bed a nedi cal managenent systemthat did not exist at CHS in
March 2002 and i ncluded both CH P and Heal t hy Kids.

Lat er, Hagger signed a separate proposal submtted by CHS
for Florida Medicaid work, which, BCE clains, repeated the sane
m srepresentati ons about Freeman, Dankworth, and CHS s nedi cal
managenent capabilities. BCE also contends this proposal appended
confidential nedical policies and procedures that Dankworth
purl oined fromNHS and fal sely cl ai mred bel onged to CHS. According
to BCE, Dankworth, the negotiator of the Texas CH P contract with
Cl arendon, was famliar with BCE s confidentiality restrictions.
BCE clains Dankworth asked a subordinate NHS enployee, Patty
Russell, to put the policies and procedures on a conputer disk
Dankworth al | egedly took the di sk honme and asked Call en to refornmat
the policies and procedures, such that references to NHS becane
references to CHS. Dankworth then sent the reformatted policies to
the then-CHS president, who passed them along to a CHS enpl oyee,
who confirned they were the policies included with the Florida
Medi cai d proposal .! BCE all eges that the Hagger’s and Dankworth’s
testi nony shows these policies could only have cone from the NHS

policies used in the CH P contract.

! As will be discussed infra, Dankworth and Callen provided a very
di fferent account of these events at trial.
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B. Appellees’ Case to the Jury

Appel | ees present ed evi dence that after BCE s acqui sition
of NHS, BCE instituted nultiple dramatic changes in corporate
practice at NHS. BCE transferred significant decisionnmaki ng power
out of Louisville, instituted rigid cost-cutting, and i ncreased the
bureaucracy of the workplace, as well as the workload. NHS
requi red nore approval to authorize expendi tures by NHS personnel.
Appel l ees testified that these changes ultimtely affected client
services. In particular, as NHS noved departnents around, the IT
departnent and all the conputer hardware was noved fromits base in
Louisville to BCE' s offices in Maryl and and Canada. This proved a
controversial issue, as many | T enpl oyees feared for their jobs.
Barnes, in fact, approached NHS Vi ce Presi dent Christie Spencer and
advi sed her that sone of his subordinates were going to quit
because of the deteriorating conditions. Around OCctober or
Novenber 2001, the situation becane nore i ntense when NHS enpl oyees
| earned BCE had a non-conpete agreenent “in the works” that they
would be required to sign. Upon l|earning this, Barnes and
Dankwor t h began aggressi vel y seeki ng ot her enpl oynent. | n February
2002, BCE circulated an annual acknow edgnent of BCE s ethics-
related policies and nmade signing it a condition of enploynent;
several enployees objected to signing it.

Wt hout signing the agreenent, Dankworth submtted his

witten resignation to NHS on My 27, 2002. Prior to his



resignation, Dankworth had di scussed his dealings with CHS only in
passing with BCE general counsel Joseph Mtt; he did not discuss
the departure of any other BCE enpl oyees. Freenan informed NHS of
her possible job offer in June 2002 and left for CHS soon
thereafter. Barnes and several nenbers of his departnent left in
March 2002 and were hired by Appellee Bencorp National Corp.
(“Bencorp”), a startup conpany, to devel op cl ai ns paynent software.
Barnes, et al., developed Care Managenent, which BCE alleges is
remarkably simlar to CareReview Callen left in June 2002 for
CHS, and Russell did |likew se in Septenber 2002. d arendon then
notified NHS that it was noving its CH P and Heal t hy Kids nedi cal
managenent work to CHS. C arendon gave the one-hundred- ei ghty-day
notice required by the CH P contract; however, because BCE (through
its agent, Dankworth) had never finalized the Healthy Kids
contract, Clarendon said it only needed to provide thirty to sixty
days’ notice to term nate that deal.

Appel | ees’ evidence presents a different picture of the
Heal t hy Ki ds agreenent. As background, Appellees contend the State
of Florida had been running the program but the program did not
reach rural areas of Florida. 1In 1997, Masters created a non- HVO
alternative product to cover children in rural areas. Mast er s
recruited Clarendon to be the program witer and underwiter.
O her conpanies were subcontracted to provide various services,
i ncl udi ng nedi cal nmanagenent. Appellees contend Masters brought
together all the necessary constituent parts for the program then
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Cl arendon entered into a contract with Florida to underwite the
program and Clarendon in turn entered i nto subcontracts with ot her
conpani es that Masters recruited to performthe actual services.
Masters, first through his conpany Conmunity Health Systens of
Anmerica, Inc. (“CHS-Systens”) and then through CHS, renai ned as the
program manager of Healthy Kids. Initially, one of the

subcontracts (for nedical managenent) was with IntraCorp, but NHS

was eventually chosen as its replacenent. I n Septenber 2000,
Dankworth sent a draft contract to C arendon. Al t hough no
Cl arendon executive signed the contract, in January 2001, NHS

started working as the nedi cal managenent subcontractor for Healthy
Kids. The contract was to expire in April 2003.

Appel l ees present a simlar background for CHIP.
Masters, while putting together the Florida plan in 1999 for
CHS- Systens, was also working with Texas officials regarding a
simlar program in Texas. These discussions eventually led to
Cl arendon’s being awarded the CH P contract, with the three-year
pl us renewal and one-hundred-eighty-day notice terns discussed
above. Cl arendon subcontracted with NHS to perform nedical
managenent. Just as with Heal thy Kids, CHS-Systens was the program
manager for CHI P. Appel l ees contend CHI P was net w th nunerous
concerns fromthe Texas Health and Human Servi ces Conm ssion (the
“Conm ssion”). In essence, the Comm ssion demanded fewer sub-
contractors, better communi cation, and better integration. Masters
al so net with then-President and CEO of C arendon, Detl ef Steiner,
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who al so criticized CH P's structure.

Masters consi dered ways to address these concerns. He
eventual ly discussed them with Simons, an officer from Cadent
Underwiters, Inc. (“Cadent”), the clainms processor for Healthy
Kids. Both conceived of a virtual conpany that woul d operate under
one nane and coordinate all subcontractors. They abandoned this
i dea, and instead decided that perhaps CHS-Systens and BCE (and
thus NHS) could enter into a joint venture and create one entity to
performthe governnent health i nsurance contracts. Between sumrer
and fall 2001, Masters proposed this idea to the CEO of BCE, Faye
Baggi ano. Baggiano initially supported the concept, but she
eventual |y decided in October 2001 that BCE woul d i nstead conpete
W th CHS-Systens for CH P contracts.

Wth that response from BCE (and thus NHS), Masters and
Si mons approached anot her nedical care conpany in south Florida
regarding the formation or purchase of a joint venture; neither
event occurred. |In Decenber 2001, Masters and Dankworth met over
drinks at an airport bar while waiting for their flights foll ow ng
a neeting. Masters nentioned to Dankworth that he was either going
to buy or start a nedical nmanagenent conpany. Masters indicated
Dankworth was surprised at first but then appeared to express
interest in being hired, along with other NHS personnel. Masters
was delighted and imediately called Simons. That sane nont h,
Barnes contacted Simmons, with whom he had worked before, to see
whet her Si mmons had any job openings. Barnes told Simobns about
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t he possi bl e phase-out of the IT departnent at NHS and that he and
others were |ooking for work. Si mons and Masters di scussed
Barnes’s situation and experience; they decided he would be a
desirable hire, as would other NHS | T personnel.

Bar nes conti nued t el ephoni c di scussions with Simons into
January 2002. Appellees admt the Louisville neeting took place;
Si mons had tol d Barnes he woul d soon be in Louisville. Appellees
al so admt that Barnes di scussed his potential arrangenent with NHS
w th his subordi nates over |lunch at a Wendy’ s fast food restaurant.

Masters followed up wth Dankworth in January 2002 and
asked whether he and others from NHS were under enploynent
contracts and mght consider working for another conpany.
Dankworth sai d he woul d consider it, due to the hostile environnent
at BCE. Masters told Dankworth he would be passing through
Louisville. WMasters |eft Freeman a nessage about his discussions
wi th Dankworth and essentially offered her a job.

At the Louisville neeting, Masters and Si rmons di scussed
with Dankworth and Barnes their plan for consolidating services
into one entity, CHS. They also described Simons’ s new software
conpany, Bencorp, which would be witing nedical nanagenent
progranms simlar to CareReview. Simmons specifically told Barnes
that if he and others cane to work for Bencorp, they would be
creating their prograns fromscratch and t hey shoul d not even bring
a paper clip belonging to NHS.

I n February 2002, after di scussing the possible job noves
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with Callen, Dankworth faxed his and Callen’ s enploynent criteria
to Masters and Simons. Around this tinme, Dankworth told Freenan,
NHS GCeneral Counsel Joseph Mtt, and Russell that he was
considering working for Masters. Dankworth clainmed he had
conflicting feelings about the possible nove and agoni zed over it.

Freeman avoided Msters’ calls because she felt
unconfortable talking to hi mwhil e she worked for NHS;, she advi sed
bot h Baggi ano and Mott that Masters had offered her a job.

That sanme nonth, Masters continued his discussions with
Cl arendon about streamlining the CH P adm nistrative processes
Al so, Masters and Simmons started CHS. In March 2002, WMasters
subm tted a proposal on behalf of CHSto C arendon to serve as its
general agent for EPO services.

Cl arendon was al ready considering renoving its business
from NHS. Additionally, CHS received an invitation to bid on a
Florida Medicaid contract, and CHS approached C arendon for
perm ssion to put together a bid.  arendon gave such perm ssion;
Cl arendon woul d be the prograni s i nsurance conpany, whil e CHS woul d
serve as adm nistrator. CHS needed to provi de sone sanpl e policies
and procedures, so Joyce Dove (then-president of CHS) asked
Dankwort h for sonme sanpl es of the C arendon policies and procedures
for CH P, Dankworth asked Patty Russell to provide copies of
certain NHS policies on a disk. None of the docunents was marked
as confidential or proprietary. Callen then reformatted the
sanples wth no substantive changes, only nane and | ogo changes.
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Hagger signed the proposal, which was submtted in April 2002.

In June 2002 C arendon, BCE, CHS, and Benconp represen-
tatives nmet at Cl arendon’s New York offices to discuss Cl arendon’s
deci sion not to renew NHS s subcontract and the transition fromNHS
to CHS. Masters offered to purchase the remainder of NHS s
subcontract for $500,000 and to offer jobs to any NHS enpl oyee
working on the CHI P contract. NHS refused the offer.

NHS conpl ai ned that CHS | aunched its operations using
software pilfered, and only slightly altered, from NHS; specifi-
cally, NHS clains the outgoing enployees stole the CareReview
program At trial, Appellees insisted that Barnes and the others
at CHS began working on a “bare-bones” nedi cal managenent software
programcal | ed Care Managenent. They devel oped the architecture of
t he database system from scratch, using flip charts and Post-1t
notes. They also relied on nodel guidelines fromsimlar govern-
ment prograns and URAC docunent ati on obtained frompublic Internet
sites. They used a code-witing tool called Progress to create the
software’ s source code. CareReview was not copied; although there
are simlarities, the prograns are not functional equivalents.
Around this tinme, Callen and then Dankworth resigned from NHS,
al t hough Dankworth stayed on for a while (at NHS s request), and
hel ped procure a project for NHS. Freeman |eft shortly after
Dankwor t h.

Cl arendon i nfornmed NHS t hat effective April 30, 2003, the
parties’ nmedi cal managenent contract for CH P woul d not be renewed.

12



The sane day, Carendon notified NHS that its services would no
| onger be needed for Healthy Kids. Carendon infornmed NHS that it
wanted to centralize the services under these prograns, and it had
agreed for CHSto do that. This centralization through CHS yi el ded
Cl arendon adm nistrative savings in CHHP of $3.5 mllion annually.
The start-up and other attendant costs, however, vyielded no
i mredi ate profit for CHS. Additionally, nost of the former NHS

enpl oyees noving to CHS experienced a reduction in salary and

benefits.
C. Litigation Comences
On Novenber 19, 2002, BCE filed a six-count conplaint
asserting clains for, inter alia, tortious interference wth

contractual relations, tortious interference wth prospective
busi ness relations, civil conspiracy, msappropriation of trade
secrets, breach of fiduciary duty, and commercial disparagenent,
agai nst all Appellees except C arendon, seeking injunctive relief
and dammages. BCE also filed for and was granted a tenporary
restraining order (“TRO), extended through January 6, 2003. An
agreed order for expedited discovery was entered. BCE | ater
anended its conplaint to add C arendon as a defendant, alleging
m sappropriation of trade secrets and commercial disparagenent.?
The district court denied all notions for summary judgnent. Trial

began on February 9 and continued through February 23, 2004. The

2 BCE | ater dropped the commerci al di sparagenent cl ai ns.
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court entered judgnent on the jury' s verdict in favor of Appell ees
on February 24, 2004. BCE noved for judgnent as a matter of |aw or
for a newtrial, which notion the court denied on March 18, 2004.
BCE tinely appeal ed.

1. DI SCUSSI ON

A. Denial of BCE's Mdtions For Judgnent As a Matter of Law
and For New Tri al

This court reviews a denial of a notion for judgnent as

a matter of law (“j.ml.”) de novo. Arguello v. Conoco, Inc., 330

F.3d 355, 357 (5th Gr. 2003). “[A] nmotion for j.ml. in a jury
case is a challenge to the sufficiency of the evidence supporting
the verdict.” 1d. A Rule 50 notion is properly granted where the
facts and i nferences invol ved point so overwhel m ngly and strongly
in favor of one party that the court believes reasonabl e persons

could not arrive at the opposite verdict. I nfo. Communi cati on

Corp. v. Unisys Corp., 181 F.3d 629, 633 (5th CGr. 1999). W con-

sider all evidence in the |ight nost favorable to the nonnovant,
drawi ng all reasonable inferences therein in favor of that party.
ld. To defeat a notion for j.ml., the nonnovant nmust point to a

conflict in substantial evidence. Casarez v. Burlington N./Sante

Fe Co., 193 F. 3d 334, 336 (5th Gr. 1999). “Substantial evidence
is evidence of such quality and wei ght that reasonable and fair-
mnded nen in the exercise of inpartial judgnent m ght reach
different conclusions.” 1d. (internal quotation marks and citation

omtted).
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W reviewthe denial of a notion for newtrial for abuse

of discretion. Rivera v. Union Pacific R Co., 378 F.3d 502, 506

(5th CGr. 2004). The “denial wll be affirnmed unless there is a
cl ear showi ng of an absolute absence of evidence to support the

jury’s verdict.” 1d. (partially quoting Lane v. R A Sins, 241

F.3d 439, 444 (5th Gir.2001)).

BCE argues that the district court should have granted
its motions (for j.ml. and new trial) based on the overwhel m ng
evidence that Dankworth, Freeman, and Barnes breached their
fiduciary duties to BCE through their conduct in establishing and
passing information to BCE s eventual conpetitor, CHS. Addition-
ally, BCE contends it was entitled to j.ml. on its claimagainst
Dankworth for pilfering BCE proprietary information, and agai nst
Masters, Simons, CHS, and C arendon for aiding and abetting these
fiduciary violations. Additionally, BCE clains the district court
should have awarded it j.ml., or ordered a new trial, on its
breach of <contract <claim against Carendon for darendon’s
violation of BCE s non-disclosure policies in turning over
proprietary information.

As Kentucky |aw controls the breach of fiduciary duty
clains, we first consider that state’s fiduciary duty requirenents.
An enpl oyee-fiduciary nust be loyal and faithful to the interests

of the enployer-principal. DSG Corp. v. Anderson, 754 F.2d 678,

682 (6th Cir. 1985). This duty “includes the obligation not to act
against the enployer’s interests, not to establish a conpeting
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enterprise until after the enploynent relationship is term nated,
and, finally, requires the enployee-fiduciary to disclose to the
enpl oyer any information which could damage the conpany.” Id.
(citations omtted). An individual “cannot, while still a
corporate fiduciary, set up a conpetitive enterprise, or resign and
take with himthe key personnel of the corporation for the purpose

of operating his own conpetitive enterprise.” Aero Drapery of

Kentucky, Inc. v. Engdahl, 507 S.W2d 166, 169 (Ky. C. App. 1974).

Addi tionally, “an enployee may not speculate for his gain in the
subject matter of his enploynent by using information acquired in
the course of enploynent against his enployer’s interests.” DSG
Corp., 754 F.2d at 682 (internal citations and quotations omtted).
Kentucky fiduciaries further have a duty to disclose any
information that could be harnful to the corporation. Id.
Addi tionally, Kentucky |aw holds aiders and abetters of fiduciary
violators of their corporate duties jointly and severally liable
for any profits that accrue from such a breach. St eel vest, 807
S.W2d at 485; DSG Corp., 754 F.2d at 683 n.7.

We evaluate this lawin light of the jury's verdict, and
reviewthe record to determne, first, whether the verdict agai nst
BCE on each of these clains was in the face of overwhel m ng
evidence to the contrary (the j.ml. standard, which we review de
novo); and second, whether BCE can denonstrate the district court
abused its discretioninrejectingits notion for anewtrial. BCE
argues it produced undi sputed evidence at trial that Dankworth,
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Freeman, and Barnes each owed NHS a fiduciary duty. They breached
such duty first by engaging for nonths in undi scl osed negoti ati ons
with Masters and Si mons, who sought to create a conpetitor to NHS.
BCE points to the covert discussions and the Louisville hote
nmeeti ng; Appel | ees had know edge of the conpetitive consequences of
the formation of CHS and their leaving NHS to work for CHS. BCE
argues the proposals submtted by CHS to Cdarendon falsely
represented that Dankworth and Freeman, and also Callen and
Russell, were, |long before they resigned, already executives with
CHS. Dankworth did not informNHS officials of his plan to depart
until he resigned; Freeman only did a year after the offline
di scussi ons had conmenced.

In addition, BCE alleges Appellees breached their
fiduciary duty by recruiting subordinates in the “secret exodus” to
CHS. Barnes involved four of his subordinates in the schene,
meeting wwth themat a restaurant. Barnes al so assisted in setting
up the Louisville neeting and reviewed Simmons’s offer letters to
Barnes’ s subordi nat es. Dankworth, the conduit between Masters,
Si mmons, and Callen, also discussed Freeman’s interest in CHS
enpl oynent with Masters, and held neetings at his house to di scuss
CHS enpl oynent with Callen, Freeman, and Russell. Appellees also
breached their fiduciary duty to NHS by not disclosing the
conspiratorial conduct of one another. | nstead, they actively
facilitated it. BCE contends Masters and Si nmons ai ded and abett ed
these fiduciary violations. Finally, BCE nmintains Dankworth
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breached his fiduciary duty by failing to finalize the Heal thy Kids
contract with Carendon for NHS and not notifying Freeman. BCE
al so alleges Dankworth breached his fiduciary duty by renoving
policies and procedures from NHS offices, having a subordinate
reformat them and sending themto CHS for use in their proposals.

Vi ewi ng the evidence and drawing all inferences in favor
of Appellees, as we nust, we determne the district court correctly
denied BCE's motion for j.ml., and later its notion for a new
trial, on BCE s breach of fiduciary duty clains. Sinply put,
Appel l ees put forward explanations and counter-stories to every
factual assertion made by NHS;, the jury credited Appellees’
accounts of the disputed issues, and we cannot inject our own
credibility determ nations and factual opinions into the case on
appeal . Specifically, Appellees testified that any discussions
they had concerning enploynent with Masters and Sinmopns were
appropriate and |lawful. Appellees characterized the discussions
wth NHS as traditional job interviews, not an attenpt to set up a
conpeti ng organi zation. The allegedly conspiratorial enpl oyees all
testified that they had becone unhappy with the corporate changes
instituted by BCE, particularly with being forced to sign what was
essentially a non-conpete agreenent. The new job opportunity
offered a way out of this unhappy situation w thout any resort to
breach of fiduciary duty.

As to the termnation of NHS s subcontract wth
Cl arendon, evidence denonstrated that this | oss was due to Texas’s
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and Cl arendon’s desire to streanm i ne the provision of services. 1In
fact, Appellees presented evidence at trial that Dankworth and
Freeman hel ped NHS retain other existing contracts and obtain new
ones, and Dankworth did so even after he had announced hi s deci sion
to | eave BCE.3

Appel | ees al so di savowed any effort to coordinate an
exodus from NHS, while BCE produced no evidence that Freeman
engaged i n any pre-arranged exodus plan. Barnes expl ained away t he
i nfanous “Wendy’ s neeting” as a happenstance conversation with his
co-workers; the topic of | ownoral e cane up and Dankworth was asked
if he was staying at NHS. He nerely told his coworkers over |unch
t hat he was unhappy and planned to | eave NHS; there was no active
recruitnment. The other I T personnel left voluntarily because of job
security concerns. Moreover, BCE failed to denonstrate how the
departure of the |IT departnent danaged NHS;, the jury could have
reasonably inferred that the I'T jobs were about to be elimnated in
any event by the transfer of the hardware and the departnent to
Canada and Maryl and.

Al t hough sone of the di scussions and i nteracti ons bet ween
Masters and Simons and Appellees certainly could approach the

| evel of a breach of fiduciary duty, particularly where it seened

8 Additionally, the jury could have (and apparently did) credit
Dankworth' s account of the inproperly executed contract with C arendon as nere
negli gence, or the product of the parties’ preferred nmeans of doing business.
In light of Dankworth’s continued loyalty to NHS after announci ng his departure,
this resolution of the disputed clainms is reasonable and warrants deference to
the jury's finding.
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obvi ous that Masters and Si mmons represented a nascent conpetitor
to NHS, the jury could reasonably infer, in the absence of signed
non-conpete agreenents or sone evidence that Appellees were not
considered at-will enpl oyees, that Appellees did not breach their

fiduciary duty by engaging in good faith searches for new

enpl oynent . G. Steelvest, 807 S.W2d at 484-85 (finding jury
gquestions where the fiduciary allegedly spoke to banks, potenti al
i nvestors, and enployees and custoners of the original enployer
wth an eye toward creating a conpeting enterprise while stil
enployed in a fiduciary position with the original enployer).
Additionally, the jury could have reasonably determ ned
t hat Dankworth’s disclosure of NHS i nfornmati on was not a breach of
his fiduciary duty. Dankworth testified that none of the docunents
he supplied to C arendon bore confidential markings; he believed
Cl arendon was entitled to see and review its own policies and
procedures fromits own programw th NHS and for what he reasonably
believed was a future proposed project with NHS. Dankworth al so
thought if NHS s perm ssion was needed for distribution, he was
authorized to give it. A reasonable jury could have agreed with
his version, particularly in light of the evidence that Dankworth
was still attenpting to procure contracts for NHS after his
announced departure. Moreover, Appellees argued these policies and
procedures contained no “secret” information and were avail able
freely on the Internet. The docunents contain fairly standardi zed
informati on common to this type of program which nmust conformto
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strict guidelines to receive federal funding. The docunents
produced at trial conported with this description, and Appell ees
put on expert testinony to support their contentions as to all of
these clains. Inlight of the conflicting evidence, BCE has fail ed
to denonstrate error in the district court’s denial of its j.ml.
and new trial notions on the fiduciary duty clains.

The sane anal ysis applies to the breach of contract claim
agai nst Cl arendon. By the express terns of the CH P contract at
i ssue here, Delaware | aw applies to this claim The elenents of a
breach of contract under Delaware law are: (1) a contractual
obligation; (2) a breach of that obligation by the defendant; and

(3) a resulting damage to the plaintiff. HM Wxford LLC v.

Encorp, Inc., 832 A 2d 129, 140 (Del. Ch. 2003).

The rel evant contractual provision of both the CH P and
Heal thy Kids contracts states:

Al confidential and proprietary information of a party,
including, but not Ilimted to, the ternms of this
Agreenent, information about fees, conputer software,
busi ness procedures and nmanual s, data, review criteria,
contract rates, information collected and/or reports
prepared pursuant to this Agreenent, and any other
information that a party identifies as confidential
and/or proprietary (“Confidential Information”), wll not
be di scl osed, published, di ssem nated or rel eased w t hout
the prior witten consent of the party owning the

Confi denti al | nf or mat i on. Furt her, Confidenti al
Information will be disclosed only to those persons and
entities who have a need for the information in order to
carry out the terns of this Agreenent. Confi denti al
Information will not be used in any way not specifically
al l oned under this Agreenent. For purposes of this
Agreenent, Confidential Information will not include:

information provided to the other party with the
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intentionthat it be published, di ssem nated, rel eased or

distributed by the other party to the Covered Persons,

contract persons or the general public.
Plaintiff’s Ex. 1, f5(a). At trial, Hagger confirmed that NHS
never gave C arendon witten authority to discl ose any confidenti al
information to the state of Florida wth the Florida Medicaid
proposal. Dankworth admtted that the policies he renoved fromNHS
and reformatted were developed by NHS staff in connection wth
CHI P. BCE argues that Dankworth’s subjective belief that the
policies were Cl arendon’s is not relevant to Cl arendon’s breach of
contract. BCE points to the plain |anguage of the contract as
prohi biting C arendon fromdi scl osing, dissem nating, or rel easing
“busi ness procedures and manuals, data, [and] review criteria”
wthout NHS s prior witten consent. BCE also contends Hagger’s
testinony regarding his intent (he only signed the portion of the
bid proposal that did not include the attached policies) is not
rel evant to C arendon’s breach of contract.

Cl arendon responds that the jury had to nake a
determ nation based on disputed facts whether the policies and
procedures attached to the proposal were indeed considered
Confidential Information under the contracts. Moreover, the jury
had to deci de whether they belonged to NHS or C arendon. Nothing
in the contracts indicated which conpany owned the policies and
procedures for CH P and Healthy Kids. Dankworth and Freenman
testified they were Clarendon’s. Even if they were NHS s, there
was a fact question as to whether C arendon actually disclosed
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Confidential Information. BCE argues that the policies and
procedures submtted with the Florida Medicaid bid were business
procedures and manual s; C arendon di sagrees and i nst ead argues t hey
were nmedi cal managenent policies and procedures that, even if
covered by anything in the contract provision, would have been
considered review criteria. Cl arendon insists BCE presented no
evidence that the policies attached to the Florida Medicaid bid
were review criteria. Moreover, C arendon argues the attached
policies were not identified as confidential or proprietary by NHS,
such that they could fall wunder the catchall phrase of the
provi sion. C arendon also argues that there was evi dence that CHS
and Benconp would be considered “contract providers” under the
contracts, thus information released to them was not considered
Confidential Information under the provision.

In addition, Clarendon insists it raised a fact issue on
breach itself because it was Dankworth (then working for NHS) who
di scl osed the policies to CHS (before he began working there),
whi ch actually assenbled the bid. Finally, darendon argues the
integral elenent of danmages is entirely m ssing because any harm
that BCE may have suffered cane fromits loss of the CH P and
Heal thy Kids contracts; there is no connection at all, much | ess a
detrinental one, to the bid on the Florida Medicaid program
According to O arendon, that contract had not yet been awarded,
there was no evidence of |ost profits fromthat bid by BCE, nor any
evidence of profits gained fromthat bid by O arendon. There was
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al so no retai ned danages expert and no evidence by which the jury
coul d val ue the policies and procedures obtai ned by C arendon. See

Univ. Computing Co. v. Lykes-Youngstown Corp., 504 F.2d 518, 545

(5th Gr. 1974) (noting damages can be shown through “evi dence by
which the jury can value the rights the defendant has obtained”).*
We agree with C arendon that a reasonable jury, draw ng
all plausible inferences in its favor, could have found severa
el emrents of breach of contract | acking. BCE did not present
irrefutable evidence that the policies constituted Confidentia
I nformation; w thout proving this elenent, there was no contract ual
obligation. Additionally, there were various ways the jury could
have determ ned who owned the policies, and which party, if any,
di ssem nated or distributed the policies. Thus, even if the jury
did find the el enent of danages net, by conparing the annual val ues
of the termnated CH P and Healthy Kids contracts, the jury
reasonably may have found either no contractual obligation or no
breach. W cannot disturb the jury' s verdict on this issue.
B. Challenges To Verdict Forns and Jury lnstructions
“Generally, a trial court is afforded great latitude in
the framng and structure of +the instructions and special

interrogatories given to the jury.” Barton's Disposal Serv., Inc.

v. Tiger Corp., 886 F.2d 1430, 1434 (5th G r. 1989). This court’s

4 Mor eover, the district court permttedthe vague danages cal cul ati ons
proffered by BCE at trial to be sufficient totake this claimto the jury in the
first place. Had the jury found in BCE s favor, this point woul d be subject to
a very careful review
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reviewis for abuse of discretion. 1d. “Although we afford broad
discretion in fashioning jury instructions, the trial court nust
nevertheless instruct the jurors, fully and correctly, on the
applicable law of the case, and guide, direct, and assist them
toward an intelligent understandi ng of the | egal and factual issues

involved in their search for truth.” EEOCCv. Munvill e Sal es Corp.

27 F. 3d 1089, 1096 (5th Cr. 1994) (internal quotations, ellipses,
and citations omtted). “On appeal, the charge nmust be consi dered
as a whole, and so long as the jury is not msled, prejudiced, or
confused, and the charge is conprehensive and fundanentally
accurate, it will be deened adequate and wi t hout reversible error.”
Id. (citation omtted).

BCE does not conplain that the district court incorrectly
applied Kentucky law to the trade secret m sappropriation claim
See Ky. Rev. StaT. ANN. 88 365. 880- 365. 900 (adopting and i nposi ng t he
1979 Uni form Trade Secrets Act (“USTA’)). BCE argues instead that
the court erred by requiring proof of actual danmages for the jury
toissue averdict in BCE s favor on liability because Kentucky | aw
i nposes no such requirenment. The USTA defines liability for trade
secret m sappropriation as the inproper acquisition, disclosure, or
use of a trade secret. Kyv. Rev. STAT. ANN. 8§ 365.880. BCE contends
the plain statutory text nakes no reference to, nor is a finding of
liability dependent on, the existence of any proxinmate cause of
damages. That is, BCE maintains that after the threshold question
of liability is determ ned, only then does the statute provide for
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injunctive relief (8 365.882), damages (8 365.884), and attorney’s
fees (8§ 365.886).

BCE contends the verdict forns concerning trade secret
liability inproperly required the jury to find proxi mate causation
and short circuited consideration of the unjust enrichnment clains
by making those clains contingent upon earlier, unnecessary
findings. Additionally, BCE argues Verdi ct FormNunber 9, concern-
ing fiduciary violations, was simlarly defective in that it
conditioned liability on the dual predicate that the offending
conduct was “to the detrinment of NHS for the benefit of hinself or
any ot her Defendant.” BCE contends Kentucky |aw does not require
proof of any damage to establish a fiduciary violation. See DSG
754 F.2d at 682 (noting enployee-fiduciary may be l|iable for
nondi scl osure “even if the enployer has suffered no | 0ss”).

BCE al so conplains that the |egal standard regarding
unj ust enrichnent damages in the m sappropriation instruction and
forms was incorrect. The court instructed the jury:

You may consider, in awarding such damages, one of the
follow ng neasure of damages: (1) the profit, if any,
recei ved by a Def endant for the use of such trade secret;
(2) the loss of profit, if any, suffered by Plaintiff for
the use of such trade secret; or (3) the reasonable
royalty for the trade secret appropriated.
R 2279. BCE argues this constituted error because the court did
not explain what “profit . . . received by a Defendant” neant and

i ncl uded a confusing paragraph on unjust enrichnment at the end of

the instruction. BCE contends an unsophisticated juror would not
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have wunderstood the relationship between profit and unjust
enri chnent. BCE notes the error was conpounded because of the
broad-f orm subm ssion of the liability question.

We have granted the district court particularly wde
discretionininstructing juries on m sappropriation clains. See,

e.q., Univ. Conputing, 504 F.2d at 538 (noting every trade secrets

case “requires a flexible and i nmagi native approach to the probl em
of damages”).?® W are aware of no controlling or persuasive
caselaw that holds it is reversible error for a trial court to
submt to the jury the broad question of liability together with
the question of damages for m sappropriation of trade secrets in
one interrogatory. The Kentucky statute is silent; it does not
prohi bit such subm ssion. Moreover, in light of the clains at
i ssue (specifically BCE s request for nonetary damages), it made
sense for the court to submt the broad-form instruction. Thi s
interrogatory did not foreclose other types of relief, e.qg., an
injunction or attorneys’ fees, but other relief is irrelevant in
light of the failure to find liability.

Moreover, assumng arguendo the instruction forns
i nproperly prevented the jury from considering unjust enrichnent,

the error was harniess. The applicable statute permts such

5 Appel lees first contend BCE failed to object adequately to the
content of the trade secret verdict formand jury instruction, as required by
FED. R Gv. P. 51. Thus, Appellees argue this court’s reviewis limted to plain
error, and BCE cannot satisfy this “stringently linted” standard. See Horstnyer
v. Black & Decker, Inc., 151 F.3d 765, 771 (5th Cr. 1998). BCE s proffered jury
forms and instructions arguably do not preserve this error, but as we find no
abuse of discretion, we will not enploy the nore restrictive standard.
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damages only if that neasure “is not taken into account in
conputing actual loss.” Ky. REv. STAT. ANN. 8§ 365.884. The jury did
not find any | oss here, so there could be no error. Additionally,
the jury instruction included a di scussi on of reasonabl e royalty as
a possible neasure of damamges; this court has treated reasonable
royalty as a subspecies of restitution-based relief. See Univ.
Conputing, 504 F.2d at 536-37. Additionally, the trade secret
damages i nstruction properly included all possible types of damages
under the statute. See Ky. ReEv. STAT. ANN § 365. 884.

As to the fiduciary duty question (Nunber 9), the court
sustai ned BCE's objection to the joint subm ssion of liability and
damages and separated the danmages issue in Nunbers 11 and 12.
Having prevailed on this argunent at trial, BCE cannot show
substanti al and ineradi cabl e doubt whether the jury was properly
gui ded because of the “detrinent” wording, much | ess that the jury
was confused or m sguided. As with the other instructions, even if
these jury instructions were erroneous, BCE has not sufficiently
denonstrated any harnful effect the purported error had on the
outcone of the trial

BCE further clains the instructions on danmages were
confusing to the jury. Although the verdict forns’ discussion of
damages mght have seened a bit repetitive to jurors, the
instructions properly described all the various forns of danmages
possi bl e, including the concepts of reasonable royalty and unjust
enrichment referenced in the statute. There was no abuse of

28



di scretion on danages.

BCE further argues the district court abused its
discretion by refusing to instruct the jury regarding the
confidentiality of nedical policies submtted to the state of Texas
for licensure. BCE contends that this refusal conprom sed BCE s
ability to neet its burden to showthat its policies and procedures
were not generally available to the public. BCE notes that
Appel l ees admitted at trial that they had no proof that the Texas
licensing process resulted in any public disclosure to conproni se
the confidential nature of NHS s policies. However, Appell ees
argued that because the policies had been sent to the state, there
had been “public dissem nation” to deprive the policies of trade
secret status. Texas |aw provides:

Such written screening criteria and review procedures
shal | be avail able for reviewand i nspection to determ ne
appropri ateness and conpl i ance as deened necessary by t he
comm ssi oner . : . provided, however, that any
i nformati on obtai ned or acquired under the authority of
this subsection and article 1is confidential and
privileged and not subject to the open records |aw or
subpoena except to the extent necessary for the
conmmi ssioner to enforce this article.
TEX. INS. CobE ANN. art. 21.58A, 8§ 4(i). BCE maintains it proposed
an instruction mrroring these confidentiality requirenents. BCE
argues CHS' s views on whether such policies were confidential
depended on whether they were BCE policies (not confidential) or
CHS policies (confidential). BCE contends that in this situation,

the district court’s refusal to provide the requested instruction

was contrary to |aw. Cf. Taco Cabana Int’'l, Inc. v. Two Pesos
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Inc., 932 F.2d 1113, 1124 (5th Gr. 1991) (“The district court
correctly instructed the jury that ‘[f]iling of architectural plans
wth a city does not make them public information wthin the
context of secrecy that relates to the law of trade secrets.’”)
(quoting the district court opinion).

The trial court instructed the jury adequately on trade
secrets. The instruction’s discussion of “general dissem nation”
and “matters in the public domain” was true and allowed the jury to
determne whether NHS s policies were dissemnated by state
representatives of CH P. BCE never objected to references nmade by
NHS counsel in closing statenents that NHS s policies were not
secret because they were submtted for review by the Comm ssion
Mor eover, BCE has failed to show that the instruction given by the
district court and the lack of the additional Texas | awinstruction
harmed BCE and affected the case’'s outcone. BCE presented
insufficient evidence to neet its burden. For exanple, BCE never
provided evidence that the comm ssioner had reviewed NHS s
pol i ci es. BCE did not present enough evidence to nerit an
additional instruction on confidentiality under art. 21.58A

As to spoliation of evidence, BCE argues that CHS
enpl oyee (fornmerly of NHS) Linda Shel burne, who started at CHS in
March 2003, admtted that when changes were nmade to CHS poli cies,
ol der versions were di scarded and no one told her to preserve them
In order to receive a spoliation instruction, which allows (but

does not require) the jury to draw an adverse inference against a
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party, the party seeking the instruction nmust denonstrate bad faith

or bad conduct by the other party. See, e.g., United States v.

Wse, 221 F.3d 140, 156 (5th Cr. 2000). BCE failed to nake the

requi site show ng: The Post-It notes and flip charts used to
create Care Managenent were not needed and were sinply discarded
after the programmers got the software into a sem -workable state
and downl oaded it into the master database. Additionally, the
destruction of earlier versions of policies occurred because the
only changes related to formatting and granmmar. Mor eover, the
district court gave both parties the freedom to put forward
evi dence about docunent destruction; thus, the jury was free to
consider BCE s contentions and punish Appell ees accordingly. BCE
did not show a substantial and i neradi cabl e doubt that the jury was
i nproperly guided, nor that the instructi on woul d have affected the

out cone. Any residual error was harnl ess. See Caparotta v.

Entergy Corp., 168 F.3d 754, 756 (5th Gr. 1999).

C. Challenges To Evidentiary Rulings
A trial court’s evidentiary rulings are reviewed for

abuse of discretion. Kelly v. Boeing Petroleum Servs., lnc., 61

F.3d 350, 356 (5th Gr. 1995). “Wen, as here, the district court
has conducted, on the record, a carefully detail ed anal ysis of the
evidentiary i ssues and the court’s own ruling, appellate courts are
chary about finding an abuse of discretion.” |d. The district

court has wide discretion regarding expert evidentiary rulings;
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this court reviews themfor nmanifest error. United States v. Wst,

58 F. 3d 133, 140 (5th Gr. 1995). “Considerable deference is to be
accorded to the district court’s evidentiary rulings and a ruling
whi ch adm ts or excludes evidence does not require reversal unless

a substantial right of a party is affected.” Gizzle v. Travelers

Health Network, Inc., 14 F.3d 261, 271 (5th Cr. 1994).

BCE argues that the court, over BCE s objections,
repeatedly allowed wholly irrelevant testinony regarding the
all eged norale at NHS, including testinony by Freeman, Dankworth,
Barnes, and others. BCE contends the noral e evidence did not neet
the Rule 402 standard in that it did not tend to support or
di sprove any elenent of any claim BCE argues that although
tortious interference requires proof that the defendant acted
W thout justification, norale is not an accepted form of
justification such as conpetition, ResT. (SEcoND) OF TORTS § 768, nor
does it constitute a good faith assertion of legally protected
interest, id. 8§ 773. BCE further contends that even if the
evi dence was deened rel evant, its probative val ue was out wei ghed by
t he danger of prejudice or confusion. See FED R EviD. 403.

In response, Appellees argue all the evidence on norale
and the deteriorating conditions at NHS under BCE' s control was
probative of the enployees’ state of mnd and their reasons for
| eavi ng. Appel | ees contend the testinony tended to rebut BCE' s
of fered reasons for their |eaving, conspiracy, m sappropriation,
stealing contracts, and |eading a mass exodus. Al so, Appell ees
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note BCE asked for and received instructions on punitive danages

for its claine —whether the acts were intentional, wlful and
mal i ci ous. Appel l ees thus argue their testinony also rebutted
scienter.

Based upon our review of the trial transcript, the
district court properly allowed this evidence. The testinony
concerned how t he enpl oyees felt and reacted to the changes in BCE
managenent practice; this was probative in rebutting BCE s clains
that those enployees acted inproperly and with nmalice. In
Kentucky, “it is clear that to prevail [on tortious interference]
a party seeking recovery nust show malice or sone significantly

wrongful conduct.” Nat’'l Collegiate Athletic Ass’n By and Through

Bellarmne Coll. v. Hornung, 754 S.W2d 855, 859 (Ky. 1988).

“Moral e” and other evidence may be probative of the question
whet her Appell ees’ conduct was “significantly wongful” in this
specific context. Thus, by persisting in this cause of action, BCE
invited this exact type of testinony.

Finally, BCE argues, the court erred in prohibiting BCE' s
princi pal managenent w tness, Spencer, fromtestifying about the
conpany’s profit margin on the CH P contract. This evidentiary
ruling had been deferred froma pretrial notioninlimnetotrial;
Appel | ees objected to the evidence on the ground that BCE failed to
file a tinely Rule 26(a)(1) disclosure. W find no reversible
error in this decision; BCE failed to conply with the discovery
orders and further failed to renedy the concerns repeatedly raised
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by the district <court (during discovery, at the pretrial
conference, and ultimately at trial) concerning damage cal cul a-
tions. The district court did not abuse its discretion in
disallow ng this testinony.
1. CONCLUSI ON
For the reasons di scussed above, we AFFIRM the judgnent

of the district court.
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