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PER CURI AM *

This matter is before us on remand fromthe Suprene Court for

reconsideration in light of its recent opinionin United States v.

Booker.! At our request, the parties have commented on the inpact
of Booker. For the follow ng reasons, we concl ude t hat Booker does
not affect Defendant- Appellant Saul Navarro-Mlina s sentence.
.  BACKGROUND
Navarro-Mlina, acitizen of Mexico, pleaded guilty to and was
convicted of beinginthe United States illegally after renoval, in

violation of 8 U S C. 8§ 1326(a). Standing alone, a 8§ 1326(a)

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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of fense carries a maxi num penalty of two years’ inprisonnent and
one year of supervised release. Navarro-Mlina's 8§ 1326(a)
of fense, however, did not stand alone: Prior to his renoval from
the United States, Navarro-Mlina was convicted of an aggravated
fel ony, which, under 8 U S.C. 8 1326(b)(2), increased the maxi num
penalty for his 8 1326(a) offense to 20 years’ inprisonnent and
three years’ supervised rel ease. Navarro- Molina’ s presentencing
report (“PSR’) recommended that he receive a total offense |evel
under the U S. Sentencing Quidelines of 21, which included a 16-
| evel upward adj ustnent for his prior aggravated fel ony conviction,
and a 3-level downward adjustnent for acceptance of responsibility
for his 8 1326(a) offense. Conbined with Navarro-Mlina s Crim nal
History Category of I1l, his offense level of 21 resulted in a
Cui del i nes sentencing range of 46-57 nonths’ inprisonnment. The
district court accepted the PSR s recommendati on and sentenced
Navarro-Mdlina at the bottomend of the Quidelines sentencing
range, inposing a sentence of 46 nonths’ inprisonnment. Navarro-
Mol i na objected to the sentence on the ground that it exceeded the
maxi mum aut hori zed by 8§ 1326(a), but the district court overrul ed
hi s obj ecti on.

Navarro-Mlina then appealed his sentence to this court,
arguing that it exceeded the statutory maxi numin violation of his
rights under the Fifth Arendnent’ s Due Process O ause because the
indictnment charging him with a § 1326(a) violation did not
separately state a 8 1326(b) offense. In his brief on appeal,

Navarr o- Mol i na acknow edged t hat precedent forecl osed his argunent,



but he raised it anyway to preserve possible Suprene Court review.
W affirmed the district court’s judgnent in an unpublished
opi nion.2 Navarro-Mlina then petitioned the Supreme Court for a
wit of certiorari. After the Court handed down Booker, Navarro-
Molina filed a supplenental petition for certiorari with the Court
in which, for the first tinme, he raised a Booker challenge to his
mandat ory Qui deli nes sentence. In response, the Suprene Court
granted Navarro-Mlina' s petition, vacated our judgnent affirmng
his sentence, and remanded to us for reconsideration in |ight of
Booker.®* W again affirm Navarro-Mlina s sentence.
1. DI SCUSSI ON

A Standard of Revi ew

Navarro- Mol ina raised his Booker claimfor the first tinme in
his supplenental petition for certiorari. W wll therefore
review his Booker claim only in the presence of “extraordinary
circunstances.”* Al though we have yet to flesh out the contours of

preci sely what constitutes “extraordi nary circunstances,” we know
that the extraordi nary circunstances standard i s nore onerous than
the plain error standard.®> |[|f, therefore, Navarro-Mlina cannot

nmeet the requirenments of plain error review, he certainly cannot

2 United States v. Navarro-Mdlina, No. 04-50387, 111 Fed
Appx. 321 (5th Cr. QOctober 21, 2004) (unpublished opinion).

S Aifaro v. United States, —U. S. — 125 S. C. 1422 (2005).

4 United States v. Taylor, 409 F.3d 675, 676 (5th Cir. 2005).
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satisfy the requirenents of extraordinary circunstances review.®
And Navarro- Mol ina cannot: He has failed to show, as is required by
plain error review, that the error in his case affected his
substantial rights. W therefore need not address whether
extraordinary circunstances exist.

Under plain error review, we will not remand for resentencing
unless thereis “(1) error, (2) that is plain, and (3) that affects
substantial rights.”” |If the circunstances in a case neet all
three criteria, we nmay exercise our discretion to notice the error
only if it “seriously affects the fairness, integrity, or public
reputation of judicial proceedings.”® Under Booker, a district
court’s sentencing of a defendant under the fornerly-mandatory
Sentencing Guidelines (1) constitutes error (2) that is plain.?®
Whet her the error affects substantial rights is a nore conplex
inquiry in which the defendant bears the burden of proof. He wll
carry this burden only if he can “show] that the error ‘nust have
affected the outcone of the district court proceedings.’” That
may be shown, in turn, by the defendant’s “denonstrat[ion of] a

probability ‘sufficient to underm ne confidence in the outcone.’ "

6 1d.

" United States v. Cotton, 535 U.S. 625, 631 (2002).

8 1d.
® United States v. Mares, 402 F.3d 511, 521 (5th G r. 2005).

10 1d. (quoting United States v. dano, 507 US. 725, 734
(1993)).

11 1d. (quoting United States v. Dom nguez Benitez, 542 U.S.
74 (2004)).




To denonstrate such a probability, the defendant must identify in
the record an indication that the “sentencing judge —sentenci ng
under an advisory [Quidelines] schene rather than a nandatory one

——woul d have reached a significantly different result.”? By al

accounts, this burdenis “difficult”®® —but not inpossible* —to
neet .
B. Merits

I n measuring a defendant’s attenpt to showthat a plain error
af fected his substantial rights, our decisions have consi dered “two
issues: first, whether the judge nmde any statenents during
sentencing indicating that he woul d have i nposed a | esser sentence
had he not considered the Cuidelines nmandatory; [and] second, the
rel ati onshi p between the actual sentence inposed and the range of
sentences provided by the Guidelines.” Navarro-Mlina does not
contend that the district court nmade any statenents expressing a
preference for a lower sentence: In his brief on appeal he concedes
that “the district court made no particular remarks disagreeing
with the requirenents of the mandatory guidelines,” or otherw se
indicating that it would have sentenced himdifferently under an

advi sory Cuidelines schene. Instead, Navarro-Mlina calls to our

12 ] d.

3 United States v. Pennell, 409 F.3d 240, 254 (5th Gir. 2005);
see also United States v. Rodrigquez-Gutierrez, 428 F.3d 201, 203
(5th Gr. 2005) (“[T]he Suprene Court mandates that establishing
[plain] error ‘should not be too easy.’”) (quoting United States v.
Dom nguez Benitez, 542 U. S. 74 (2004)).

14 See Pennell, 409 F.3d at 245.

15 Rodri quez-GQutierrez, 428 F.3d at 203.

5



attention “mtigating circunstances” —nanely, the facts that he
returned to the United States to seek work, and that he requested
that the district court order him to undergo alcohol and drug
treatment —*that support a finding of a reasonable |ikelihood of
a lower sentence.” In addition, Navarro-Mlina argues that the
district court’s decision to inpose the | owest termof inprisonnent
permtted by his Quidelines sentencing range — which Navarro-
Molina contends was “[a]pparently” based on “the[] mtigating
ci rcunst ances” surroundi ng his case —indicates that the district
court would likely have inposed a different sentence under an
advi sory set of Q@uidelines.

We hold that Navarro-Mlina has not carried his burden of
show ng t hat Booker error “*affected the outcone of [his] district

court proceedings.’” First, under our decision in United States

v. Bringier, Navarro-Mdlina's invocation of the district court’s

inposition of a sentence at the bottomof the QGuidelines range is
not enough to carry his burden.? And, contrary to Navarro-Mlina's
argunent, Bringier is not distinguishable fromthis case. Navarro-
Mol i na contends that unlike the Bringier defendant, he presents
sufficient mtigating circunstances to raise a reasonable
i kelihood that the district court would have inposed a | ower

sentence under an advi sory Cuidelines schene. But the differences

16 Mares, 402 F.3d at 521 (quoting A ano, 507 U S. at 734).

17 See United States v. Bringier, 405 F.3d 310, 318 N. 4 (5th
r. 2005) (reasoning that “[t]he fact that the sentencing judge
nposed the m ni nrum sentence under the GQuideline range . . . al one
S no indication that the judge would have reached a different
concl usi on under an advi sory schene.”).
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between this case and Bringier —for exanple, that Bringier was a
“large-scale drug trafficker” while Navarro-Mdlina is “an illega
alien who nerely crossed the border to find work” — have no
beari ng whatsoever on the question whether we may infer from a
Qui del i ne-m ni num sentence that Navarro-Mlina would have been
sentenced differently under an advisory schene. The significance
of any factual differences is, of course, borne out in the
sentences inposed: Bringier was sentenced to a CGuideline-m nimum
30 years’ inprisonnent, conpared to Navarro-Mlina s 46 nonths.
Yet, in neither case may we concl ude that the district court would
have i nposed a | esser sentence under an advisory schene. Navarro-
Molina' s attenpt to distinguish Bringier is sinply unconvincing.
Second, Navarro-Mlina contends that hi s mtigating
ci rcunst ances thenselves raise a reasonable |ikelihood that the

district court would have inposed a |ower sentence under an

advi sory Q@uidelines schene. “Despite the [district] court’s
denonstrated willingness to i npose the | owest avail abl e sentence,”
contends Navarro-Mdlina, “it could not reduce [his sentence] bel ow

46 nont hs based on the nost synpathetic circunstances of his case
[ because, under the then-mandatory CGuidelines,] Navarro’s drug and
al cohol problens were not grounds for departure.” This argunent
m sses the mark. Al Navarro-Mlina has done is raise the nere
possibility that, post-Booker, the district court would have
consi dered Navarro-Mlina' s drug and al cohol problens as a reason
to inpose a |ower sentence. But he has not pointed us to any

indication in the record that the district court actually would




have done so had it been so enpowered. Under Mares, a defendant

must do nore than raise a nere possibility to carry his burden; he

must show that the error actually did nake a difference: if it is
equal ly plausible that the error worked in favor of the defense,
the defendant loses; if the effect of the error is uncertain so
that we do not know which, if either, side it hel ped the defendant
| oses.’ " Navarro-Mlina therefore fails to carry his burden, and
thus fails to satisfy plain error review. W need not reach his
argunent that the error in his sentencing seriously affected the
fairness, integrity and public reputation of the proceedi ngs.
Finally, in a last-ditch effort, Navarro-Mdlina expresses
di sagreenent with the nechanics of Mares’'s plain error standard.
He recognizes that Mires forecloses this argunent, but he
nonet hel ess raises the point to preserve a challenge to Mares’s
articulation of the plain error standard of review, arguing that in
Mares we got it wong, while the plain error standard enpl oyed by
other courts (the Sixth Circuit, for exanple!®) gets it right.
Mares is the settled law of this circuit, however, and we nay

revisit it only en banc or follow ng a Suprene Court decision that

actually or effectively overturns it.?

18 402 F.3d at 521 (quoting United States v. Rodriguez, 398
F.3d 1291, 1299 (11th Cr. 2005)).

19 See, e.g., United States v. Barnett, 398 F.3d 516 (6th Cr
2005) .

20 See Hogue v. Johnson, 131 F.3d 466, 491 (5th Gr. 1997).
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Because Navarro-Mlina cannot satisfy plain error review, he
does not present extraordinary circunstances entitling him to
resentencing. W affirmhis sentence.

1. CONCLUSI ON

As there exi st no extraordi nary circunstances or other grounds
for relief, Navarro-Mdlina s sentence is AFFI RVED The
Governnent’s pendi ng notions to reinstate our prior affirmance and,
inthe alternative, to extend tine to file its supplenental brief

are DEN ED as npot.



