United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CI RCU T June 22, 2005
Charles R. Fulbruge llI
Clerk
No. 04-50452
Conf erence Cal endar
UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
ver sus
VI CENTE ROCHA- HERNANDEZ,
Def endant - Appel | ant.
Appeal fromthe United States District Court
for the Western District of Texas
USDC No. 2:03-CR-646- ALL-HLH
Bef ore W ENER, BENAVIDES, and DENNIS, G rcuit Judges.
PER CURI AM *
Vi cent e Rocha- Her nandez appeal s the sentence i nposed
followng his guilty plea conviction for illegal reentry into

the United States follow ng deportation. Rocha-Hernandez was

sentenced to a termof inprisonnment of 57 nonths to be foll owed

by three years of non-reporting supervised rel ease.
Rocha- Her nandez argues for the first tine on appeal that in

light of United States v. Booker, 125 S. . 738 (2005), the

district court plainly erred in sentencing hi munder a mandatory

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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gui del i ne system based on facts that were not admtted by Rocha
or found by a jury. He contends that the district court’s
coments at sentencing indicate that it would have inposed a
different sentence if it had sentenced hi munder an advisory
gui del i ne schene.

Rocha’s claimthat the district court plainly erred by
enhanci ng his sentence based on facts not determ ned by a jury
and which he did not admt is unavailing because he failed to
show that “the sentencing judge--sentencing under an advi sory
schene rather then a mandatory one--woul d have reached a

significantly different result.” See United States v. Mares,

402 F.3d 511, 520-522 (5th Gr. 2005), petition for cert. filed

(Mar. 31, 2005) (No. 04-9517). Hi's argunent that the district
court’s application of the guidelines as mandatory was error al so
fails because he did not show that the district court would have
i nposed a different sentence had the guidelines been advisory

only. See United States v. Val enzuel a- Quevedo, 407 F.3d 728,

732-34 (5th Gr. 2005).
Rocha concedes that the i ssue whether his sentence under
8 US.C 8 1326(b)(1) & (b)(2) was rendered unconstitutional by

Apprendi v. New Jersey, 530 U S. 466 (2000), and subsequent

Suprene Court precedent is foreclosed by Al nendarez-Torres v.

United States, 523 U S. 224, 235 (1998), and he raises it solely

to preserve it for further review by the Suprene Court. Apprendi

did not overrul e Al nendarez-Torres. See Apprendi, 530 U. S. at
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489-90; United States v. Dabeit, 231 F.3d 979, 984 (5th Cr.

2000). We therefore nust foll ow Al nendarez-Torres “unless and

until the Suprenme Court itself determnes to overrule it.”
Dabeit, 231 F.3d at 984 (internal quotations and citation
omtted).

AFFI RVED.



