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PER CURI AM *

Edgar Lee Breedl ove, Texas state prisoner # 637597, sued the
def endant s, enpl oyees of the Texas Departnent of Crimnal Justice,
under 42 U S.C. 8§ 1983, claimng he suffered injuries from
perform ng manual |abor in violation of his nmedical restrictions.
Breedl ove appeals the district court’s entry of judgnment in favor
of the defendants following a jury trial.

The defendants filed a notion for sunmary judgnent, which the

district court referred to a nmagistrate judge. The magistrate

"Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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judge i ssued a report and recommendati on that the notion be deni ed.
After no objections were filed, the district court adopted the
report and recommendati on and denied the defendants’ notion for
summary | udgnent. At trial, Breedlove repeatedly sought to
i ntroduce into evidence the magi strate’s report and reconmendat i on,
claimng that the nmagistrate judge nade specific factua
conclusions that the district court adopted when it denied the
defendants’ notion for summary judgnent. The district court
refused to admt the report. After the jury returned a verdict for
the defendants, the district court entered a take-nothing judgnent
agai nst Breedl ove.

Breedl ove argues on appeal that the district court commtted
reversible error in permtting the jury to make fact findi ngs that
had al ready been nade by the magistrate judge and adopted by the
district court. Breedlove also contends that the district court
plainly erred in failing to submt a jury instruction on
supervisory liability.

If a summary judgnent notion is granted, there is a finding
that there are no genuine issues of material fact and the noving
party is entitled to judgnent as a matter of law.! However, in
reconmmending a denial of the defendants’ notion for sunmmary
judgnent, the magi strate judge, after view ng the evidence in the

light nost favorable to Breedl ove, found that there were genuine

Fep. R CQv. P. 56(c); see also Wallace v. County of Comal, 400
F.3d 284, 288 (5th Cr. 2005).
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i ssues of material fact that nust be determined at trial.? In
denyi ng the summary judgnent notion, the magistrate judge did not
make any dispositive credibility findings, nor did he nake any
determnative findings on the issues presented in this case.?
Moreover, the only order the district court entered on the notion
for sunmary judgnent was an order denying the notion; the district
court did not enter any kind of judgnent in Breedlove s favor.
Thus, the district court did not err inpermtting the jury to nmake
the requisite fact findings.

Breedl ove also argues on appeal that the district court
plainly erred in failing to instruct the jury on supervisory
liability. Breedlove did not request an i nstruction on supervisory
liability and did not object to the charge. Breedlove's failure to
submt to the district court a specific witten instruction on
supervisory liability precludes himfromconpl ai ni ng on appeal that

the instruction was not given.* Thus, the district court’s

2See Estate of Davis ex rel McCully v. Gty of N Richland
Hlls, 406 F.3d 375, 379 (5th Cr. 2005) (“*Wen a district court
denies sunmmary judgnent on the basis that genuine issues of
material fact exist, it has nmade two distinct |egal conclusions:
there are ‘genuine’ issues of fact in dispute, and that these
issues are ‘material’.’” (quoting Reyes v. City of R chnond, 287
F.3d 346, 351 (5th Cr. 2002))).

3See Anderson v. Liberty Lobby, Inc., 477 U S. 242, 251 (1986)
(“[Alt the summary judgnent stage the judge's function is not
hi msel f to wei gh the evidence and determ ne the truth of the matter
but to determ ne whether there is a genuine issue for trial.”).

‘See Kanida v. @l f Coast Med. Pers. LP, 363 F.3d 568, 580
(5th Cir. 2004).
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om ssion of a specific instruction on supervisory liability is not
subject to our review?®

Insofar as Breedlove's argunent can be construed as a
challenge to the jury instructions, his failure to object limts
our reviewof the instructions to plain error review.® Under plain
error review, an appellate cannot correct an error not raised at
trial unless there is (1) error, (2) that is plain,(3) that
affected the conplaining party’s substantial rights, and (4) that
seriously affects the fairness, integrity, or public reputation of
judicial proceedings.” Although upon request Breedl ove could have
obtained a nore specific instruction on supervisor liability, the
i nstructions gi ven on del i berate i ndi fference, per sonal
participation, and participationin another’s wongful conduct were
sufficient for the jury to determ ne whether the defendants acted
with deliberate indifference.® |f any error occurred, Breedl ove
has not shown that it affected his substantial rights or seriously

affect the fairness, integrity, or public reputation of judicial

°l d.

Fep. R Qv. P. 51(d)(2) (“A court nmay consider a plain error
inthe instructions affecting substantial rights that has not been
preserved as required by Rule 51(d)(1)(A or (B).”); see also
Kani da, 363 F.3d. at 581.

'FED. R CQv. P. 51(d)(2); see also Taita Chem Co. v. Westl ake
Strene, LP, 351 F.3d 663, 668 (5th Gr. 2003)(internal citations
and quotations omtted).

8See Wllians v. Hoyt, 556 F.2d 1336, 1340 (5th Gr. 1977).
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proceedi ngs.® Thus, Breedlove has failed to show plain error in
the district court’s jury instructions.?

The judgnent is therefore AFFI RVED,

Taita Chem Co., 351 F.3d at 668.

°See Tilnon v. Prator, 368 F.3d 521, 524 (5th Cir. 2004).



