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PER CURI AM *

This matter is before us on remand fromthe Suprene Court for

reconsideration in light of its recent opinionin United States v.

Booker.! At our request, the parties have commented on the inpact

of Booker. For the follow ng reasons, we concl ude t hat Booker does

not affect Defendant- Appellant Hector Avil a-Fernandez’ s sentence.
| . BACKGROUND

Avi | a- Fernandez pl eaded guilty toreentering the United States

illegally followng renoval, in violation of 8 U S. C § 1326, an

of fense that is punishable by up to two years inprisonnent. At his

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

1543 U S — 125 S. . 738 (2005).



sent enci ng —whi ch occurred prior to Booker —the district court
i ncreased Avil a- Fernandez’ s of fense | evel under the then-mandatory
Sentencing Quidelines by 16 levels, because he had a prior
aggravat ed fel ony conviction. Follow ng the Guidelines, the court
sentenced Avil a-Fernandez to 46 nonths inprisonnment. Avi | a-
Fer nandez t hen appeal ed his sentence, arguing that it violated the
Fifth Amendnent’s Due Process C ause. After we affirmed in an
unpubl i shed opi ni on, ? Avil a- Fer nandez petitioned the Suprene Court
for a wit of certiorari, asserting his Booker claimfor the first
time. The Suprene Court vacated our judgnent and remanded to us
for reconsideration in |ight of Booker.® W again affirm Avil a-
Fer nandez’ s sent ence.
1. DI SCUSSI ON

A Standard of Revi ew

Avi | a- Fernandez rai sed his Booker claimfor the first tinme in
his petition for a wit of certiorari. W wll therefore review
his Booker <claim only 1in the presence of “extraordinary
circunstances.”* Al though we have yet to fl esh out the contours of

preci sely what constitutes “extraordi nary circunstances,” we know
that the extraordi nary circunstances standard i s nore onerous than

the plain error standard.®> |f, therefore, Avila-Fernandez cannot

2 United States v. Avila-Fernandez, No. 04-50615, 111 Fed
Appx. 328 (5th Cir. 2004).

S Aifaro v. United States, —U. S. — 125 S. C. 1422 (2005).

4 United States v. Taylor, 409 F.3d 675, 676 (5th Cir. 2005).

°ld.



nmeet the requirenents of plain error review, he certainly cannot
satisfy the requirenents of extraordinary circunstances review.
So, despite the fact that Avila-Fernandez argues that the
extraordinary circunstances standard is inapplicable in this case
for a variety of reasons, because —as Avi |l a- Fernandez concedes —
he cannot neet even the |ower plain error standard, we need not
address his argunents.

Under plain error review, we wll not remand for resentencing
unless thereis “(1) error, (2) that is plain, and (3) that affects
substantial rights.”® |If the circunstances in a case neet all
three criteria, we may exercise our discretion to notice the error
only if it “seriously affects the fairness, integrity, or public
reputation of judicial proceedings.”’” Under Booker, a district
court’s sentencing of a defendant under mandatory Sentencing
GQuidelines (1) constitutes error that (2) is plain.® Wether the
error affects substantial rights is a nore conplex inquiry for
whi ch the defendant bears the burden of proof. He will carry this
burden only if he can “show] that the error ‘nust have affected
the outconme of the district court proceedings.’”® That may be

shown, in turn, by the defendant’s “denonstrat[ing] a probability

6 United States v. Cotton, 535 U S. 625, 631 (2002).

T 1d.
8 United States v. Mares, 402 F.3d 511, 521 (5th G r. 2005).

® Id. (quoting United States v. QO ano, 507 US. 725, 734
(1993)).




‘sufficient to wundermine confidence in the outcone.’”?0 To
denonstrate such a probability, the defendant nust identify in the
record an indication that the “sentencing judge —sent enci ng under
an advisory [Cuidelines] schene rather than a mandatory one —
woul d have reached a significantly different result.”!
B. Merits

In his supplenental letter brief, Avila-Fernandez concedes
that “Mares appears to foreclose [his] plain-error claimin this
circuit.” Specifically, Avila-Fernandez is unable to point to any
indication in the record that there is a probability that the
sentencing judge would have sentenced him differently under an
advi sory CGuidelines schene. |Instead, he preserves a challenge to
the standard of review we adopted in Mares, arguing that in
Mares we got it wong and the plain error standard enployed by
other courts (the Sixth Grcuit, for exanple!? gets it right.
Mares is the settled law of this circuit, however, and we nay
revisit it only en banc or follow ng a Suprene Court decision that
actually or effectively overturns it. Accordingly, we affirmthe

sentence i nposed by the district court bel ow

10 1d. (quoting United States v. Doninguez Benitez, 542 U. S.

74 (2004)).
d.

12 See, e.q9., United States v. Barnett, 398 F.3d 516 (6th Cr
2005) .
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1. CONCLUSI ON
As there exi st no extraordinary circunstances or other grounds
for relief, Avila-Fernandez’s sentence is AFFI RVED. The
Governnent’s notion to reinstate our prior affirmance i s DEN ED as

nmoot .



