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PER CURI AM *
This court initially affirmed the sentence of G egory Ben.

United States v. Ben, No. 04-50648, 2004 W. 2933555 (5th Gr.

Dec. 17, 2004). The Suprene Court vacated and remanded for

further consideration in light of United States v. Booker, 125 S

Ct. 738 (2005). Ben v. United States, 125 S.Ct. 1959 (2005). W

requested and received supplenental letter briefs addressing the

i npact of Booker.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Ben argues that he is entitled to resentenci ng because the
district court applied facts that were neither admtted by him
nor found by a jury beyond a reasonabl e doubt to arrive at his
sentence of 120 nonths of inprisonnent. The problemin this case

is that Ben first asserted this argunent, relying on Blakely v.

Washi ngton, 542 U. S. 296 (2004), in a Federal Rules of Crim nal
Procedure Rule 35(a) notion filed after entry of judgnent and
sentencing. This court has not decided whether a

Bl akel y/ Booker/ Fanf an obj ection asserted in a Rule 35(a) notion

constitutes a tinely preservation of the claimunder Rule 52(a).
The governnent does not dispute in its supplenental letter brief
that Ben’s objection has been preserved, and therefore, for the
purposes of this case, we will assunme w thout actually deciding
that Ben preserved the Booker error. Accordingly, our review for
harm ess error under Rule 52(a), and the burden is on the
governnent to show harnml ess error beyond a reasonabl e doubt. See

United States v. Walters, 418 F.3d 461, 463-64 (5th GCr. 2005);

United States v. Pineiro, 410 F. 3d 282, 284-85 (5th Gr. 2005)

(hol ding that preserved Booker error is reviewed for harm ess
error).

The district court, in denying Ben's Rule 35 notion for
reconsi deration of sentencing, noted that even if Blakely applied
to Ben’s sentence, his sentence would remain the sane: the
statutory maxi mumfor a violation of the felon-in-possession-of-a

firearmstatute. The court noted that Ben's crimnal history was
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under-represented and that he had al nost twi ce as many points as
required for a crimnal history category VI. Thus, the court
reasoned that an upward departure under U S.S.G § 4Al.3 was
warranted to bring Ben's sentence up to 120 nonths, the
“appropriate sentence” for his offense. Under these facts, the
governnent has net its burden of showi ng harm ess error beyond a
reasonabl e doubt. Accordingly, the judgnent of the district

court 1s AFFI RVED



