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PER CURI AM !

Charles Dennis Rucker pleaded guilty to the unlawful
possession of anhydrous ammonia in violation of 21 US C 8§

843(a)(6).2 Because of Blakely v. Washi ngton, 542 U.S. 296 (2004),

but over Rucker’s objection, the district court sentenced Rucker to
three alternate sentences: (1) 88 nonths of inprisonnment, 3 years

of supervised release, a fine of $1,000, and a $100 speci al

I1Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

221 U.S.C. 8§ 843(a)(6) provides that it is “unlawful for any
person knowingly or intentionally . . . to possess any .
chem cal, product, or material which nmay be used to nmanufacture a
controll ed substance or listed chem cal, know ng, intending, or
havi ng reasonable cause to believe, that it wll be used to
manuf acture a controll ed substance.” 21 U S.C. § 843(a)(6) (2005).



assessnent if the Quidelines remain intact; (2) 10 nonths of
i nprisonnment (supervised release, fine and special assessnent
remain the sane) if the Quidelines were found unconstitutional as

to upward departures and relevant conduct under Blakely v.

Washi ngton; and (3) 7 years of inprisonnent (supervised rel ease,
fine and speci al assessnent remain the sane) should the CGuidelines
be found unconstitutional. Rucker contends on appeal that the
district court erred in two ways: first, by applying the
enhancenment of U S S G § 2D1.1(b)(1), allowing a two-point
i ncrease in the base offense | evel for possession of afirearm and
second, in its consideration of the Cuidelines as constitutional.
For the reasons stated bel ow we VACATE Rucker’s sentence and REMAND
for resentencing not inconsistent wwth this opinion.
I

Under U.S.S.G 8§ 2D1.1(b)(1), a defendant’s offense level is
increased by two levels, “[i]f a dangerous weapon (including a
firearm was possessed.” The commentary to 8 2D1.1(b)(1) states,
“[t]he adjustnment should be applied if the weapon was present,

unless it is clearly inprobable that the weapon was connected with

the of fense. For exanple, the enhancenent woul d not be applied if
the defendant, arrested at his residence, had an unl oaded hunti ng
rifleinthecloset.” US S G § 2D1.1(b)(1), coment, n.3. “The
district court’s decision to apply 8 2D1. 1(b)(1) is essentially a

factual determ nation reviewable wunder the clearly erroneous



standard.”® United States v. Rodriquez, 62 F.3d 723, 724 (5th Cr.

1995) . If a factual finding is plausible in the light of the

record as a whole, there is no clear error. United States V.

Parker, 133 F.3d 322, 330 (5th Cr. 1998).

Rucker argues that the § 2D1.1(b) (1) enhancenent was error as
t he weapons* were in a bedroom separate from the detached garage
where the illegal activity took place. He argues that no evidence
of manufacturing of any drugs was found in the house, and that the
weapons found in the bedroomwere “essentially hunting rifles.”

The evi dence upon which the district court relied in applying
the enhancenent was as follows: First, Lieutenant Medford
testified at sentencing that no drugs were found inside the house.
However, he also testified that the governnent knew drugs had
previously been in the house based on the testinony of Rucker’s
girlfriend that she had flushed sone down the toilet. Furt her,
Medford testified that Rucker’s girlfriend stated that Rucker
normal Iy manufactured nethanphetamne in both the detached and
attached garages. Finally, Medford testified that certain drug

par aphernalia, specifically syringes, were found in the kitchen.?®

3 The clear-error standard survives United States v. Booker,
543 U.S. 220 (2005). United States v. Villanueva, 408 F.3d 193,
203 n.9 (5th Cr. 2005) (internal citations omtted).

4 During a search of Rucker’'s hone officers recovered a New
Haven .22 caliber rifle, a Savage .30-30 bolt action rifle, and a
Stevens .410 gauge shotgun |l ocated in the back bedroom

> Rucker’s girlfriend testified that the syringes bel onged to
her di abetic daughter and that she had never spoken to Lieutenant

3



Additionally, the presentence report noted that, according to a
“concerned citizen,” Rucker normally kept a handgun close to him
and had nade statenents about “shooting people.”

Based on t he above evidence the district court did not clearly
err in concluding that it is not “clearly inprobable” that the
firearnms were connected to Rucker’s offense. Consequently, the
district court did not clearly err in applying the 8§ 2D1.1
enhancenent .

|1
The sentencing in this case took place before the Suprene

Court’s decision in United States v. Booker, 543 U S. 220 (2005).

Based on the Suprene Court’s anal ysis under the Sixth Amendnent,
Booker severed the portions of the Sentencing Reform Act that
mandat ed sentencing and appellate review in conformance with the
Guidelines. |d. at 756-57, 764-65. Consequently the Quidelines
were rendered “effectively advisory.”

In United States v. Mares, 402 F.3d 511, 519 (5th Cr. 2005)

cert. denied, 126 S. C. 43 (2005), this Court addressed the

application of Booker, holding that in cases where Booker error was
preserved, “we wll ordinarily vacate the sentence and renand,
unl ess we can say the error is harm ess under Rule 52(a) of the
Federal Rules of Crimnal Procedure.” 1d. at 520 n.9. A review of

the record establishes that Rucker tinely raised a Blakely

Medf or d.



objection to his sentence which effectively preserved Booker error

for appellate review. United States v. Akpan, 407 F.3d 360, 376

(5th Cr. 2005). The question thus becones whether the district
court’s error in considering the Guidelines nmandat ory was harm ess.

The district court inposed three alternative sentences.
Al t hough we may specul ate which sentence the district court would
i npose, this court has recognized that nere speculation fails to

satisfy a harmless error standard of review See, e.qg., United

States v. Pineiro, 410 F. 3d 282, 287 (5th Gr. 2005) (applying the

harm ess error standard in a cl ai mof Booker error and hol di ng t hat
t he governnent nust bear the burden “of show ng beyond a reasonabl e
doubt that the district court would have i nposed the sane sentence
under an advi sory schene.”). As the governnent correctly concedes
that it cannot denonstrate harm ess error, resentencing in |ight of
Booker is appropriate.
1]
For the above stated reasons Rucker’s sentence i s VACATED, and

the case is REMANDED for resentencing.

VACATED and REMANDED.



