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SERENTO CASTRO FLORES,
Peti ti oner- Appel | ant - Cr oss- Appel | ee,
ver sus

DOUG DRETKE, DI RECTOR, TEXAS DEPARTMENT OF CRI M NAL
JUSTI CE, CORRECTI ONAL | NSTI TUTI ONS DI VI SI ON,

Respondent - Appel | ee- Cr oss- Appel | ant .
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for the Western District of Texas
USDC No. 6:03-CV-299

Before JOLLY, H GE NBOTHAM and BENAVI DES, Circuit Judges.
PER CURI AM *

Serento”™ Flores Castro (“Flores”), who is currently
incarcerated as a state prisoner in Texas (# 925694), has filed a
motion for a certificate of appealability (“COA’) and a notion to
proceed in forma pauperis (“IFP’) on appeal fromthe district
court’s denial of his habeas corpus petition, purportedly filed

pursuant to 28 U.S.C. 8§ 2254 but construed by the district court

" Pursuant to 5THQOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

Al t hough this spelling of Flores’s first nanme appears on
the court’s docket sheet, “Serenio” also appears in the record
and appears to be the correct spelling.
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as sounding under 28 U S.C. 8§ 2241. Flores is serving a seven-
year state prison termfor aggravated assault on a public
servant, a sentence that is running concurrently with several

ot her state sentences. Three days before these state sentences
wer e handed down, Flores had been sentenced in federal district
court to 77 nonths in prison and three years of supervised

rel ease, after having pleaded guilty to illegal re-entry, a
violation of 8 U S.C 8§ 1326. The state court’s sentencing order
stated that his state sentences were to run concurrently wth the
federal sentence.

The district court properly treated Flores’ s petition as
seeking relief under 28 U S.C. 8§ 2241, because Flores argued
therein that the Federal Bureau of Prisons (“BOP’) was failing to
credit his federal sentence with the tinme he had spent in state
prison, which he maintained was required by the state judge’'s

concurrent-sentencing order. See Davis v. Fechtel, 150 F.3d 486,

487 (5th Gr. 1998) (court may liberally construe pro se

pl eadi ng, where appropriate, as habeas corpus petition). He also
conpl ai ned that federal authorities had failed to deliver himto
federal prison to serve his federal sentence. Because Flores is
primarily attacking the execution of his federal sentence, he
clainms fall under 28 U. S.C. § 2241 rather than 28 U S.C. § 2254.

See Jeffers v. Chandler, 253 F.3d 827, 830 (5th Gr. 2001).

Because a prisoner does not need a COA to appeal the denial of
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relief under 28 U S.C. 8§ 2241, Flores’s application for a COAis
DENI ED as unnecessary.

To proceed | FP on appeal, Flores nmust show both that he is
economcally eligible and that his appeal raises a nonfrivol ous

i ssue. See Jackson v. Dallas Police Dep’t, 811 F.2d 260, 261

(5th Gr. 1986). Al though Flores’s financial affidavit and
inmate trust account statenent reflect that he is financially
eligible to proceed | FP, he has not established that his appeal

W ll raise a nonfrivolous issue. No binding |egal authority
requires the federal BOP or the United States Attorney General to
conply with a state court’s sentencing order that his federa
sentence run concurrently with his state sentences, and no
authority requires federal marshals to i mmedi ately deliver a
federal prisoner to a federal facility for the service of his

sentence.”” See Leal v. Tonbone, 341 F.3d 427, 429-30 (5th Gir

2003). Because Flores’'s appeal does not present a nonfrivol ous
issue, his nmotion to proceed | FP on appeal is DENIED. Flores’s

appeal is without arguable nerit, see Howard v. King, 707 F.2d

215, 219-20 (5th CGr. 1983), and it is DI SM SSED as frivol ous.

5STH QR R 42.2.

To the extent that Flores argues that his state trial
attorneys perforned ineffectively by convincing himto enter into
the plea agreenent in state court, based on a promse that his
state sentences would run concurrently with his federal sentence,
that claimis raised for the first tine in Flores’s COA
application and need not be considered by this court. See
Wi t ehead v. Johnson, 157 F.3d 384, 387-88 (5th Cr. 1998).
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Respondent Dretke has filed a cross-appeal in which he seeks
to challenge the district court’s denial, as noot, of his notion
to be dismssed as party respondent. Although the district court
shoul d have required Flores to anend his petition to nane the
proper federal custodian, its failure to cure what anounted to a

mere procedural defect, see West v. State of La., 478 F.2d 1026,

1029-30 (5th Gr. 1973), renders it unnecessary to consider

Dretke’s cross-appeal. See, e.d., Singleton v. Guangzhou Ccean

Shipping Co., 79 F.3d 26, 28 (5th Cr. 1996). Dretke s cross-

appeal is therefore DI SM SSED as noot.
CCOA DENI ED AS UNNECESSARY; | FP DENI ED; APPEAL DI SM SSED AS
FRI VOLOUS; CROSS- APPEAL DI SM SSED AS MOOT.



