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No. 3:03-CV-530-DB

Before SMTH, WENER, and ONEN, Ci rcuit Judges.
PER CURI AM *

Ri chard Brown, a Texas prisoner, was convicted of indecency
wth a child and sentenced to serve ten years in prison. Br own
filed a 28 U. S. C. 8§ 2254 habeas corpus petition, which the district
court dismssed as untinely. This court granted a certificate of

appeal ability (“COA’) on the issue whether the delay in notifica-

" Pursuant to 5THQR R 47.5, the court has deternined that this
opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in 5THQR R 47.5.4.



tion of the denial of Brown’'s state habeas application nerits
equitable tolling.

Brown contends that he is actually innocent. W decline to
consider this claim because he has not received a COAAon it. See
28 U.S.C. 8 2253(c)(1). Brown also argues that he is entitled to
equitable tolling based on the delay in notification of the denial
of his state habeas application and because he diligently pursued
relief.

Brown has not shown that he diligently pursued postconviction

relief, see Phillips v. Donnelly, 216 F.3d 508, 511 (5th GCr.

2000); Coleman v. Johnson, 184 F.3d 398, 403 (5th Cir. 1999), or

that he was prevented fromtinely filing his 8§ 2254 petition on ac-
count of exceptional circunstances that were out of his control or

because he was affirmatively msled, see Felder v. Johnson, 204

F.3d 168, 170-71 (5th Gr. 2000); Davis v. Johnson, 158 F.3d 806,

811 (5th Cr. 1998). Consequently, he has not shown that the dis-
trict court abused its discretion in determning that he was not

entitled to equitable tolling. See Larry v. Dretke, 361 F.3d 890,

897 (5th Gr. 2004). The judgnent is AFFI RMVED



