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Angel C. Rodriguez appeals the sentence inposed foll ow ng
his convictions relating to mari huana possessi on and
distribution. He argues that the district court plainly erred in
sentenci ng hi munder the mandatory Sentencing Gui delines held

unconstitutional in United States v. Booker, 543 U S. 220 (2005).

Sentenci ng a defendant pursuant to a nmandatory gui delines
schene, w thout an acconpanyi ng Si xth Amendnent viol ati on,

constitutes “Fanfan” error. See United States v. Vill eqas,

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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404 F.3d 355, 364 (5th Cr. 2005). Rodriguez has net the first
two prongs of the plain error test because Fanfan error is

“error” that is “plain.” United States v. Martinez-Lugo, 411

F.3d 597, 600 (5th Cir.), cert. denied, 126 S. Ct. 464 (2005).

Rodri guez, however, has not borne his burden of show ng that the
error affected his substantial rights. 1d. The district court
sua sponte reduced Rodriguez’s offense | evel and sentenced himto
the bottom of the applicable guidelines range; however, such

| eniency is, standing alone, insufficient to neet the third prong
of the plain error analysis where, as here, “[t]he record offers
no basis for inferring that, had he used the guidelines as

advi sory, the court would have reduced the sentence.” 1d. at 601

(internal quotation marks and citation omtted); see also United

States v. Bringier, 405 F.3d 310, 317 n.4 (5th Cr.), cert.

denied, 126 S. Ct. 264 (2005).

AFFI RVED.



