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PER CURI AM 2

After a review of the record, study of the briefs, and
consideration of oral argunent, we find that the district court
abused its discretionin failing to consider the Bl akely objection
raised by Vialpando at sentencing. By raising the Blakely
objection at the sentencing hearing Vial pando properly preserved

hi s Booker appeal. See United States v. Saldana, = F.3d __, 2005

WL 2404810 (5th Gr. Sept. 30, 2005) (holding that the defendant

' Circuit Judge of the United States Court of Appeals for the
Eighth Grcuit, sitting by designation.

2 Pursuant to 5TH QR R 47.5, the court has determn ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



“preserved his Booker challenge . . . by citing Blakely at his
sentenci ng hearing”). As the governnent has correctly conceded
that it cannot neet its burden of denonstrating harm ess error, we
remand the case for resentencing.

Al t hough remand i s requi red based on Vi al pando’ s Booker claim
we note that his clains as to the validity of the eight prior
Col orado convictions used by the district court in calculating
Vi al pando’s crimnal history score wll also need to be addressed.
While we agree with the district court that Vial pando’s claimas to
the lack of identity evidence linking himto those convictions is
w thout nerit, the district court on remand will need to determ ne
if the right to counsel was satisfied as constitutionally required
in each of the eight prior convictions at issue. As such the
sentence of the district court is VACATED and the case i s REMANDED
for resentencing not inconsistent wth this opinion.

VACATED and REMANDED.



