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PER CURIAM:*

Jose Luis Gomez-Garcia appeals his sentence imposed

following his guilty plea to illegal reentry after deportation. 

He was sentenced to 77 months of imprisonment and three years of

supervised release.  Gomez-Garcia argues that his sentence is

illegal pursuant to United States v. Booker, 125 S. Ct. 738

(2005).  Gomez-Garcia has not established plain error with regard

to his Booker claim because he has not established that being

sentenced under a mandatory guidelines scheme affected his
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substantial rights.  The record does not indicate that the

district court “would have reached a significantly different

result” under a sentencing scheme in which the guidelines

were advisory only.  See United States v. Mares, 402 F.3d 511, 

520-22 (5th Cir. 2005), petition for cert. filed (Mar. 31, 2005)

(No. 04-9517); United States v. Valenzuela-Quevedo, 407 F.3d 728,

733-34 (5th Cir. 2005); United States v. Malveaux, __F.3d__,

No. 03-41618, 2005 WL 1320362 at *1 n.9 (5th Cir. Apr. 11, 2005).

Gomez-Garcia also asserts that, under the reasoning of

Apprendi v. New Jersey, 530 U.S. 466 (2000), 8 U.S.C. § 1326(b)

is unconstitutional because it treats a prior conviction as an

element of the offense rather than a sentence enhancement.  As

Gomez-Garcia concedes, his argument is foreclosed by

Almendarez-Torres v. United States, 523 U.S. 224, 235 (1998), but

he seeks to preserve the issue for possible Supreme Court review. 

This court must follow Almendarez-Torres “unless and until the

Supreme Court itself determines to overrule it.”  United States

v. Dabeit, 231 F.3d 979, 984 (5th Cir. 2000) (internal quotation

marks and citation omitted). 

Accordingly, the district court’s judgment is AFFIRMED.

  


