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PER CURI AM *

Luis Betancourt-Ramrez brings this appeal, challenging
the determ nation of the Board of I nmm gration Appeals (“BlIA’) that
his 1997 state conviction for possession of cocai ne constituted an
aggravated felony and nade him ineligible for cancellation of
renoval. Due to the passage of the REAL ID Act while this appeal
was pending, Betancourt-Ramrez’'s petition for a wit of habeas

corpus is converted into atinely filed petition for review of the

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5. 4.



Bl A deci sion. Because we conclude that Betancourt-Ramrez’'s
conviction for possession of a controlled substance constituted an
aggravated felony, his petition is DEN ED

BACKGROUND

Luis Betancourt-Ramrez, a citizen and national of
Mexi co, entered the United States as an inmmgrant in 1970. On
May 21, 1997, in Texas state court, Betancourt-Ramrez pleaded
guilty to the possession of a controlled substance, a felony. On
June 19, 2003, Betancourt-Ramrez was convicted of crimnal
negligent homcide in Texas state court. The Departnent of
Honel and Security initiated renoval proceedi ngs agai nst Bet ancourt -
Ramrez on July 22, 2003, and an inmgration judge ultimtely
determned that he was renovable as an alien convicted of an
aggravated felony under 8 U S C 8§ 1227(a)(2) (A (iii). The
immgration judge found Betancourt-Ramrez's conviction for
possession of a controlled substance — but not his crimnal
negl i gent hom ci de conviction —to be an aggravated fel ony.

Bet ancourt-Ram rez appealed to the BIA which affirnmed
the immgration judge and dism ssed his case. He then petitioned
the district court for habeas relief. The district court, citing
8 US C 8§ 1252(a)(2)(C, concluded that it lacked jurisdiction
over Betancourt-Ramrez’'s petition, and therefore denied relief.
Bet ancourt-Ram rez again appealed, and this court nmay review the

decision of the district court pursuant to 28 U . S.C. § 1291.



DI SCUSSI ON
Betancourt-Ramrez originally sought habeas relief
t hrough the courts. However, the REAL ID Act, Pus. L. No 109-13,
119 Star. 231 (May 11, 2005) divested the federal courts of
jurisdiction to hear habeas petitions attacking renoval orders,
effective as of the Act’'s passage. This court recently held in

Rosal es v. Bureau of Inmm grations & Custons Enforcement, 426 F. 3d

733 (5th Cr. 2005), that habeas petitions on appeal as of May 11,
2005, such as Betancourt-Ramrez's, “are properly converted into
petitions for review.” |d. at 736. Follow ng Rosal es, Betancourt -
Ramrez’s petition for habeas relief is thus converted into a
petition for reviewof the underlying Bl A deci si on, and because his
petition addresses “constitutional clains or questions of |aw”
this court has jurisdiction under 8 U . S.C. § 1252(b)(2)(D) to reach
the nerits of his challenge. |[|d.

On a petition for review of a Bl A decision, we reviewthe

BIAs rulings of |aw de novo. Lopez-Gonez v. Ashcroft, 263 F.3d

442, 444 (5th Gr. 2001). W reviewthe BIA s findings of fact for

substanti al evidence. Tesfan chael v. Gonzales, 411 F.3d 169, 175

(5th Gir. 2005).

The BIA held that Betancourt-Ramrez was an alien
convicted of an aggravated felony within the neaning of 8 U S. C
8§ 1101(a)(43)(B), and was therefore ineligible for cancell ation of

renmoval. Wth regard to drug-related crines, it is established | aw



in this circuit that if a “defendant’s prior conviction was a
fel ony under applicable state |law and was punishable under the
[federal] Controlled Substances Act,” then such a conviction
qualifies as an aggravated felony for the purposes of

§ 1101(a)(43)(B). United States v. Hernandez-Aval os, 251 F. 3d 505,

508 (5th Cir. 2001); see also United States v. Hinojosa-lLopez,
130 F. 3d 691, 693-94 (5th Gr. 1997) (state fel ony puni shabl e under
Controlled Substances Act constitutes aggravated felony for
pur poses of Federal Sentencing CGuidelines). There is no dispute
here that Betancourt-Ramrez’'s 1997 conviction was for a felony in
the state of Texas, or that possession of cocaine is punishable

under the Controlled Substances Act. Under Her nandez- Aval os,

Bet ancourt-Ram rez conm tted an aggravated fel ony for the purposes
of 8§ 1101(a)(43)(B), and he was therefore ineligible for cancell a-
tion of renoval .

However, Betancourt-Ramrez notes that in 1997, at the
time he pleaded guilty to possession of a controll ed substance, he
woul d have been eligible to apply for cancell ati on of renoval under
| m gration and Nationality Act 8§ 240A. He therefore argues that

the BIA's retroactive application of Her nandez- Avalos is

unconstitutional. This argunent fails, however, as “it is well
settled that Congress has the authority to nmake past crimnal

activity a new ground for deportation.” United States v. Madriz-

Al varado, 383 F. 3d 321, 334 (5th Cr. 2004) (quoting Ignacio v. I NS,

955 F.2d 295, 298 (5th Gr. 1992)). Madri z- Al var ado gui des our

4



anal ysis here; in that case, an alien chall enged the application of
8 US.C 8§ 1101(a)(48)(A), which defined the term*®“conviction,” as
bei ng unconstitutionally retroactive. The alien argued that at the
time of his deferred adjudication, BlIA precedent did not make such

deferred adj udi cation a “conviction.” Madriz-Al varado, 383 F. 3d at

334. The Madri z- Al varado court deni ed habeas, however, noting that
Congress had the broad authority to define the scope of inmgration
law, and could render an alien deportable “for past antisocia
conduct that not only did not result in a conviction but was not
even crimnal when engaged in.” 1d. at 335. Betancourt-Ramrez
makes a nearly identical argunment here, <claimng that the
definition of “aggravated felony” under 8 U S C. 8§ 1101(a) as

interpreted by Hi nojosa-Lopez and Hernandez-Aval os, cannot be

retroactively applied to his 1997 conviction. As with Mdriz-
Al varado, Betancourt-Ramrez’'s constitutional challenge nust be
rej ected.
CONCLUSI ON
Bet ancourt-Ramrez’s 1997 conviction for possession of
cocaine constitutes an aggravated felony for the purposes of
8 US C 8§ 1101(a)(43)(B). As aresult, heis ineligible to apply

for cancell ation of renoval, and his petition for reviewis DEN ED



