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PER CURI AM *

Luis Raul Ram rez-Palono (“Ram rez-Palonpb”) challenges his
sentence. W vacate and remand for resentencing in light of United

States v. Booker, 543 US _ , 1256 S . 738 (2005, and its

progeny.

*Pursuant to 5th Gr. R 47.5, this Court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.



| . BACKGROUND

Ram rez-Palonb pleaded gquilty to a two-count indictnent
charging himwi th i nporting and possessing wth intent to distribute
five or nore kil ogranms of cocaine. |In calculating Ramrez-Pal ono’s
sentenci ng range, the presentence report (“PSR’) recomended a two-
poi nt sentenci ng enhancenent for using mnors in the comm ssion of
the offense. See U. S.S.G 8 3Bl1.4. Ramrez-Pal onpo objected to the
PSR, citing Blakely v. Wshington, 542 U S. 296 (2004). I n
response, the probation officer provided details of her presentence
interview with Ram rez-Pal ono in which he stated that the man who
recruited himto drive the drugs across the border told himit was
easier to evade detection by bringing his wife and children with
him Ramrez-Palono also told the probation officer that he did not
see anything wong with bringing his famly along. Ramrez-Pal ono
carried his Blakely objection forward at sentencing.

At Ram rez-Pal onpo’s sentencing hearing, which was held prior
to the Suprene Court’s ruling in United States v. Booker, the
district court denied the Bl akely objection, citing that Ramrez-
Pal ono admtted to the probation officer the use of mnors for the
pur pose of avoi ding detection. The court consequently applied the
t wo- poi nt enhancenent. Utinmately, the court set Ram rez-Pal onp’ s
sentencing range at 108 to 135 nonths inprisonnent per count and
sentenced himto concurrent terns of 108 nonths inprisonnent for

each count.



1. DI SCUSSI ON

Ram rez-Palonb argues that the district court erred in
enhanci ng his sentence based on facts neither admtted to nor found
by a jury beyond a reasonabl e doubt. The Governnent counters that
Ram rez-Pal onb’s statenent to the probation officer satisfies the
requi renent that a fact be “admtted by the defendant.” Booker, 543
US at _, 125 S. . at 756. The issue, as franed by the parties,
is whether the statenent to the probation officer constitutes an
adm ssion or unconstitutional judicial fact-finding error under
Booker. However, we do not need to reach this issue.

Whet her or not Ramrez-Palono’'s statenent to the probation
officer was an adm ssion, our analysis is unchanged. We have
identified two types of sentencing error in Booker’s wake. See
United States v. Walters, 418 F. 3d 461, 463 (5th G r. 2005). First,
“Booker error is found where the district court applied the
mandat ory Qui delines and enhanced a defendant’s sentence on the
basis of facts neither admtted by himnor found by a jury beyond
a reasonabl e doubt, in violation of the Sixth Amendnent.” 1d. at
463. Second, there is Fanfan error where the district court applied
the mandatory Cui delines to enhance a defendant’s sentence but did
not engage in judicial fact-finding. | d. Here, if, as
Ram rez- Pal ono mai ntains, the statenment was not an adm ssion, then
Booker error exists. Alternatively, followng the Governnent’s

argunent, if the statenent was an adm ssion, then Fanfan error



exi sts. Under either scenario, our standard of reviewis the sane.

W have recogni zed t hat mandat ory applicati on of the Sentenci ng
GQuidelines is, ipso facto, erroneous after Booker. See United
States v. Val enzuel a- Quevedo, 407 F.3d 728, 733 (5th G r. 2005).
The Governnent concedes that Ram rez-Pal onb preserved the error by
obj ecting under Blakely. See, e.g., United States v. Garza, 429
F.3d 165, 170 (5th Cr. 2005). Accordingly, our standard of review
is for harmess error. See FeED. R CRM P. 52(a). Under this
standard, we nust vacate and remand unl ess the Governnent can prove
beyond a reasonabl e doubt that the district court would not have
sentenced Ram rez-Palono differently had it acted under an advi sory
CGuidelines regine. See Walters, 418 F.3d at 464; United States v.
Akpan, 407 F.3d 360, 377 (5th Gir. 2005).

The Governnment has failed to neet its “arduous burden.” United
States v. Pineiro, 410 F.3d 282, 284-87 (5th G r. 2005). The
Governnent clainms that the error was harnl ess because the sentence
was based on upon admtted facts. It also argues that Ramirez-
Palonmb failed to introduce evidence rebutting the Governnent’s
evidence that he used mnors in the offense. Nei t her of these
argunents show that Ram rez-Pal onb’s sentence woul d have been the
sane under advisory Cuidelines. The Governnent’s position that
Ram rez-Palonb could not possibly obtain an inprovenent upon
resentenci ng wi t hout contesting the factual basis of the sentencing

enhancenent ignores the district court’s post-Booker authority to



i npose a non- Cui del i ne sentence.

Additionally, the court sentenced Ramrez-Palono at the
absolute mninum of the Quideline range. This supports
Ram rez- Pal ono’ s argunent that the court woul d have i nposed a | esser
sentence had t he Gui del i nes been under stood as advi sory. See United
States v. Rodriguez-Cutierrez, 428 F.3d 201, 205 (5th Cr. 2005).
In short, the Governnent has not carried its burden of proving

har nl essness.

I11. CONCLUSI ON
For the foregoing reasons, we VACATE Ranirez-Pal onb’ s sentence

and REMAND for resentencing in accordance wth Booker and its

progeny.



