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Cullen Reed Harris, federal prisoner # 01864-063, noves for
| eave to proceed in forma pauperis (“I'FP”) in his appeal fromthe
district court’s denial of his notion for a nunc pro tunc order
chal I enging the sentences inposed follow ng his convictions for
conspiracy to manufacture nore than 1,000 grans of
met hanphet am ne and manufacturing nore than 1,000 grans of
met hanphet am ne. The district court denied Harris | eave to
proceed | FP on appeal, certifying that the appeal was not taken

in good faith. By noving for | eave to proceed |FP, Harris is

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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chall enging the district court’s certification. See Baugh v.

Taylor, 117 F.3d 197, 202 (5th Gr. 1997); Feb. R Aprp. P.
24(a)(5). However, Harris has not denonstrated any nonfrivol ous
ground for appeal.

Harris argues that the sentence enhancenent he received
pursuant to 21 U.S.C. 8§ 841(b)(1)(A) was inproper. For the first
time on appeal, he asserts that his sentence was void ab initio
because 18 U. S.C. § 3553(b)(1) was held unconstitutional in

United States v. Booker, 125 S. C. 738 (2005).

This appeal is “fromthe denial of a neaningless,

unaut hori zed notion.” See United States v. Early, 27 F.3d 140,

142 (5th Cr. 1994). W wll not consider Harris’ s Booker claim
because it was raised for the first time in an appeal fromthe

denial of a collateral attack on his sentence. See Wit ehead v.

Johnson, 157 F.3d 384, 388 (5th Cr. 1998). Harris has failed to
show that his appeal involves “legal points arguable on their

merits (and therefore not frivolous).” Howard v. King, 707 F.2d

215, 220 (5th Gr. 1983) (internal quotation marks omtted).
Accordingly, the notion for |eave to proceed |IFP on appeal is
DENI ED and the appeal is DI SM SSED as frivolous. See Baugh, 117
F.3d at 202 & n.24; 5TH QR R 42.2. Harris is WARNED that the
filing or prosecution of frivolous appeals in the future wll

subject himto sanctions. See FED. R App. P. 38; dark v. Geen,

814 F.2d 221, 223 (5th Cr. 1987).
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