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Havi ng pl eaded guilty, Alfredo Escobar-Gaeta appeals his
concurrent sentences for conspiracy to inport nore than 100
kil ograns of marijuana, inportation of nore than 100 kil ograns of
marij uana, conspiracy to possess with intent to distribute nore
than 100 kil ograns of marijuana, and possession with intent to
distribute nore than 100 kil ograns of marijuana. Escobar-Gaeta

argues that the sentences violate United States v. Booker, 125 S.

Ct. 738 (2005). We conclude that Escobar-CGaeta s objections to

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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his sentence in the district court preserved his argunents for

appellate review United States v. Adis, 429 F.3d 540, 544 (5th

Cir. 2005); United States v. Akpan, 407 F.3d 360, 375-76 (5th

Cir. 2005). Wen review ng a Booker claimthat has been
preserved, we will ordinarily vacate and remand unl ess the
Gover nnent can show beyond a reasonabl e doubt that the error was

harm ess. See United States v. Pineiro, 410 F.3d 282, 285 (5th

Cr. 2005).

The i nposition of a sentence based on facts exceedi ng those
stipul ated by Escobar-Gaeta when he pleaded guilty was erroneous.
Id. The Governnent’s brief does not address the issue of
harm ess error, and our review of the record reveals nothing to
suggest that the Booker error did not influence the district
court’s selection of a sentence. See id. Accordingly, Escobar-
Gaeta’s sentences are VACATED and this matter is REMANDED f or

resent enci ng.



