United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T August 17, 2005

Charles R. Fulbruge llI
Clerk

No. 04-51453
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus

JULI O CESAR FLORES,
al so known as Julio Cervantes-Marti nez,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. 2:04-CR-630-1

Bef ore BENAVI DES, CLEMENT, and PRADO, Circuit Judges.
PER CURI AM *

Julio Cesar Flores appeals the 46-nonth sentence he received
followng his guilty-plea conviction for illegal reentry after
deportation, in violation of 8 U.S.C. 8§ 1326. He argues that the
district court commtted reversible plain error by increasing the
maxi mum aut hori zed gui deli nes sentence based on facts neither
admtted nor found by a jury and by inposing a sentence under a
mandat ory gui delines schene. Flores correctly concedes that he

cannot carry his burden of show ng that the district court’s

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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error affected his substantial rights. See United States V.

Val enzuel a- Quevedo, 407 F.3d 728, 733-34 (5th Gr. 2005),

petition for cert. filed (July 25, 2005) (No. 05-5556); United

States v. Mares, 402 F.3d 511, 521 (5th Cir. 2005), petition for

cert. filed (Mar. 31, 2005) (No. 04-9517).

Fl ores al so argues that because his indictnent did not
allege a prior felony conviction, he was subject to a maxi num
sentence of only two years under U.S.C. 8§ 1326(a). He correctly

acknow edges that his argunent is foreclosed by A nendarez-Torres

v. United States, 523 U S. 224, 235 (1998). The CGovernnent’s

nmotion for summary affirmance is GRANTED, and the judgnent of the

district court is AFFl RVED



