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Plaintiff-Appellant Jane Thonpson, a Registered Nurse
(“RN’"), appeals the district court’s summary judgnent di sm ssal of
her Title VII clainms against her forner enployer, Defendant-
Appel | ee Naphcare, 1Inc. (“Naphcare”), a healthcare services
provider. She also appeals the district court’s grant of a notion

filed by her former supervisor at Naphcare, Defendant- Appellee

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



Ronald D. l|saac, to dismss for failure to state a claim under
state law.! We affirm
| . FACTS AND PROCEEDI NGS

Pl aintiff-Appellant Jane Thonpson wor ked for Naphcare as an RN
supervisor at the Harrison County Adult Detention facility in
Qul fport, Mssissippi, for a total of three nonths and tw weeks,
viz., fromJdune 6 to Septenber 21, 2000. | saac went to work at
Naphcare about a nonth after Thonpson, on July 3, 2000, in a
supervisory role over Thonpson. She contends that |Isaac
i mredi ately began a pattern of harassnent, consisting of unwel cone
sexual comments and touchi ng.

Thonpson specified five such incidents. First, she testified
i n her deposition that on July 3, 2000, while |Isaac was i ntroducing
hinmself to the staff, he asked her about her age, then commented
that she “certainly didn't |ook” her age. Thonpson al so stated
that, while discussing with Isaac her forthcom ng vacation to the
Cari bbean, he comented that she had a figure that nost coll ege
girls would envy and that she should | eave her husband behi nd and
take |saac along instead. She further asserted that, wthout
invitation, |Isaac twi ce touched her in an intrusive manner, viz.,
rubbi ng her shoul ders, once when she was standing in a doorway and

again while she was sitting at a conputer. Finally, Thonpson

! The district court also dismssed Thonpson's state |aw
cl ai s agai nst Naphcare and her Title VII clains agai nst |saac, but
she has not appeal ed these rulings.
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averred that |saac informed her during a private conference in his
office near the end of August that it was his responsibility to

protect her from other personnel and that if she were “not so
wr apped up with” her husband, she coul d see what | saac woul d do for
her.

Thonpson also testified that, in late August and early
Septenber, Isaac’s attitude toward her changed; that he began
berating her in an unprofessional manner for negligible m stakes.
She added that, on or about August 30, 2000, |saac stated that
Thonpson was unprofessional and threatened to replace her unless
she inproved. She contends that, at this neeting, Isaac told
Thonpson t hat she, an RN supervi sor, woul d t hereafter be supervised
by Geraldine Wlls, a Licensed Practical Nurse (“LPN’). (Thonpson
concedes, however, that I|saac had appointed WlIls as “clinic
supervisor” on his first day in the office; and in his affidavit,
| saac averred that he expected Wells, who had experience working in
correctional facilities, to provide coordination and gui dance to
ot her staff nenbers, including RNs, on matters of security, clinic
fl ow, docunentation, and referral matters.) Thonpson conpl ained to
Naphcare about this arrangenent on Septenber 13, 2000 and
thereafter called the M ssissippi State Board of Nursing to report
the situation. (The Board did not contact Naphcare or investigate
until after Thonpson had resigned.)

Thonpson al so contended that, on Septenber 1, 2000, |saac
repri manded her for taking too nmuch tine on avisit to the Juvenile
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Detention Facility, scream ng at her and accusi ng her of “stealing
conpany tine.” According to Thonpson, |saac followed up by issuing
awitten warning to her, which was |ater revised to renove | saac’s
charge of “theft of conpany tine.” Thonpson also stated that, on
the sane day, |saac screaned at her for continuing to exam ne a
patient after she had al ready cl ocked-out for the day. |saac also
cont act ed Naphcare human resources on Septenber 4, 2000 to di scuss
ext endi ng Thonpson’s probationary period because of “performance
issues.” He discussed this extension in a private neeting with
Thonpson and anot her co-wor ker on Septenber 6, 2000, but neither he
nor Thonpson produced testinony from the co-worker who allegedly
W t nessed this exchange. At this sane neeting, |saac gave Thonpson
a set of guidelines delineating areas in which she had to i nprove,
including establishing priorities, conpleting paperwrk, and
training on specified equipnment. Thonpson said that |saac called
her “inconpetent” during this neeting.

Thonpson consul ted an attorney on August 30, 2000 concerning
| saac’ s al |l egedl y di scri m natory behavi or. Naphcare first received
noti ce of Thonpson’s accusati ons on Septenber 5, 2000, when | saac’s
supervi sor, Bob Mal one, received aletter fromThonpson’ s attorney.
Two days | ater, Naphcare di spatched Ashley Cark, its director of
human resources, and Vance Al exander, its in-house counsel, to the
Harrison County worksite to i nvestigate the charges that Thonpson’s
| awer had |eveled. dark and Al exander interviewed individuals
identified by Thonpson as witnesses to the all eged events but were
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unable to substantiate the charges raised in the letter from her
lawer. In fact, the Naphcare enpl oyees who were interviewed by
Cl ark and Al exander deni ed wi t nessi ng any i nappropri ate behavi or on
the part of |saac. An enpl oyee who w tnessed the conversation
about Thonpson’s Cari bbean vacation recalled that |saac nentioned
wanting to go on vacation, but did not find Isaac’s cormments to be
i nappropriate or offensive. LPN Wl I|s was al so present during sone

of the allegedly unseemy conversations: WlIls denied wtnessing

anything inappropriate between |Isaac and Thonpson. The
investigators also noted that the office was nuch I|like a
“fishbow ,” in that glass walls enclosed three walls of I|saac’s

office, and only a half wall separated the nurses’ station fromthe
mai n adm ni strative area.

Despite the absence of verification of the charges agai nst
| saac, the investigators instructed him not to communicate with
Thonpson wi t hout other enpl oyees being present. After Naphcare's
investigators left, |saac approached Thonpson to apol ogi ze and to
try to explain his position. Thonmpson found this action
i nappropriate and conpl ained to C ark, who told | saac’ s supervi sor,
Mal one, to instruct Isaac not to discuss the matter further with
Thonpson.

On Septenber 13, the day Isaac left on vacation and the day
preceding her own final day of work at Naphcare, Thonpson
conplained to Cark and Mal one that her work had been too cl osely
scrutinized by LPN Wells that day. Thonpson al so reported that
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| saac had tel ephoned the office that day and, after speaking with
Wells, had accused Thonpson of refusing to do her work.

Fol | ow ng t he Septenber 7 i nvestigation, Thonpson wor ked unti |
Septenber 14, took paid | eave for health reasons Septenber 18-20,
and resigned on Septenber 21. She thus worked a total of only
seven days after the investigation. Qher than |Isaac’ s unwel cone
apol ogy and the Septenber 13 phone conversation, Thonpson did not
claimto have had any contact with himfromthe tine of Naphcare’s
Septenber 7 investigation until her resignation on Septenber 21.
She did assert that it was at Isaac’s direction that LPN Wells’s
supervi sion becane onerous and overly critical followng the
i nvesti gati on.

On Septenber 21, after Naphcare infornmed Thonpson that it
coul d not substantiate her allegations, she tendered her letter of
resi gnation. In it she stated that she was resigning on
instructions fromher doctor. Thonpson now insists, however, that
she had no choice but to resign and that Naphcare is responsible
for her constructive discharge.

Thonmpson filed this conplaint in January 2002, advancing

clains of sexual har assnent, hostile work environnent, and

constructive discharge — all under 42 U S. C. 8 2000e et seq
(“Title VIl”) —arising from advances allegedly made by |saac
whil e he was Thonpson’s supervisor at Naphcare. Thonpson al so

claimed that Naphcare was |iable under state law for intentional
infliction of enptional distress, failure to enforce Title VII, and
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constructive wongful term nation. She | ater anended her conpl ai nt
to add Title VII and state | aw wongful term nation cl ai ns agai nst
| saac individually. The district court di sm ssed Thonpson’s cl ai ns
agai nst lIsaac for Title VII violations and wongful term nation,
hol di ng under Rule 12(b)(6) that Thonpson had failed to state
clains for which relief could be granted. Follow ng discovery, the
district court granted Naphcare’'s summary judgnent notion to
dismss all remaining clains, and this appeal ensued. On appeal,
Thonpson only conplains of the dismssal of her Title VII sexual
harassnment and constructive di scharge cl ai ns agai nst Naphcare and
her state | aw enotional distress clains against |saac.?
1. ANALYSI S

A. Standard of Revi ew

The district court dismssed Thonpson’s clains against
Naphcare on its notion for summary judgnent and agai nst |saac for
failure to state a claim W review both rulings de novo.?

B. Sexual Harassment C ai n8 Agai nst Naphcare

2 Thonpson contends that she brought a state law claim for
enotional distress in addition to her wongful termnation and
Title VII clainms against |Isaac at the trial court |evel, and argues
that the district court erred in not addressing this claiminits
order granting lIsaac’s notion for dismss for failure to state a
claim As we conclude, infra, however, she did not state such a
claimin her anended conpl ai nt.

3 Gbson v. U S. Postal Serv., 380 F.3d 886, 888 (5th Cir.
2004); Jackson v. Gty of Beaunont Police Dep’t, 958 F.2d 616, 618
(5th Gr. 1992).




In a Title VII sexual harassnent suit, the plaintiff nust

establish a prinma facie case by showing that (1) she belongs to a

protected class; (2) she was subj ected to unwel cone harassnent; (3)
t he harassnent was based on sex; (4) the harassnent conpl ai ned of
affected a “term condition or privilege of enploynent”; and (5)
t he enpl oyer knew or shoul d have known of the harassnent but failed
to remedy the situation.* Thonpson advanced sexual harassnent

clains of both the quid pro quo and the hostile work environnent

varieties. The former requires a show ng of a tangi bl e enpl oynent
action to satisfy the fourth prong of the foregoing test; the
|atter requires a show ng, in the absence of a tangi bl e enpl oynent
action, t hat a supervisor’s harassnent was nevert hel ess
sufficiently severe or pervasive to alter a termor condition of
enpl oynent.® This distinction nakes a difference. An enpl oyer

held vicariously liable for quid pro quo harassnment on a finding

that it took a tangi ble enploynent action toward an enpl oyee who

either accepted or rejected a supervisor’s sexual harassnent is

4 DeAngelis v. EI Paso Mun. Police Oficers Ass'n, 51 F.3d
591, 593 (5th Gr. 1995). The parties argue about whether we
should enploy the “notivating factor” analysis from the Suprene
Court’s recent Desert Palace, Inc. v. Costa, 539 US 90
(2003) decision in this case; as we hold that Thonpson has not nade
out a prinma facie case, there is no need to address this argunent
on appeal. See Rachid v. Jack in the Box, Inc., 376 F.3d 305, 312
(5th Cr. 2004) (holding Desert Palace’s mxed notive analysis
applicable in ADEA cases, but noting that plaintiffs still nust
denonstrate a prinma facie case of discrimnation).

> See Burlington Indus. v. Ellerth, 524 U S. 742, 753-54
(1998). See also Jones v. Flagship Int’l, 793 F.2d 714, 719-20,
721-22 (5th Cr. 1986).




conclusively presuned to have had notice of the offending
supervisor’s conduct and will not be permtted to advance the

affirmati ve defense enunciated by the Suprene Court in Burlington

| ndustries, Inc. v. Ellerth® and Faragher v. Cty of Boca Raton.’

In contrast, an enployer that is found not to have taken a tangi bl e
enpl oynent action toward t he harassed enpl oyee but is found to have
mai ntained a hostile work environnent by virtue of severe or
pervasi ve supervi sor sexual harassnent may nevert hel ess advance t he

El |l erth/ Faragher affirmati ve def ense.?

Thus, when addressing a cl ai mof supervi sor sexual harassnent,
we nust first determ ne whether an enpl oyee has suffered a tangi bl e
enpl oynent action.® An affirmative answer woul d denonstrate the

exi stence of quid pro quo harassnent and thus automatic enpl oyer

6 524 U.S. 742 (1998).

7524 U S. 775 (1998); see Casiano v. AT&T Corp., 213 F.3d
278, 284 (5th Gr. 2000)(explaining that a finding of hostile
environnment will not result in vicarious liability if the enployer
can prove that it “exercised reasonable care to prevent and correct
pronmptly any sexual harassnent, and...the enpl oyee unreasonably
failed to take advantage of any preventative or corrective
opportunities provided by the enpl oyer or to avoi d harmot herw se,”
but that this affirmative defense is not available to an enpl oyer
that has taken a tangi ble enpl oynent action.

8 See Casiano, 213 F.3d at 283-84 (addressing the Suprene
Court’s “clear road map” for disposing of supervisor sexual
harassnment cases under Title VII as set out in Burlington Indus. v.
Ellerth, 524 U S. 742 (1998) and Faragher v. Gty of Boca Raton,
524 U. S. 775 (1998)).

° Casi ano, 213 F.3d at 284.



liability. In contrast, a conclusion that the enpl oyee was not
t he obj ect of a tangi bl e enpl oynent action requires a determ nation
whet her the supervisor’s sexual harassnent was neverthel ess so
severe or pervasive that it created a “hostile environnent.” Even
if we find such a condition to have been created, though, the
enpl oyer may escape vicarious liability by successfully advancing

the Ell erth/ Faragher affirmative defense. 1!

1. Quid pro quo

As noted above, our initial inquiry is whether the enployee
experienced a tangible enploynent action at all. A tangible
enpl oynent action usually causes econom ¢ harmto an enpl oyee, yet
this is not al ways the case.'® A denotion or substantial dimnution
in job responsibilities may also produce a tangible enploynent
action, even if the enpl oyee experi ences no econonic injury.®® The
purpose of Title VII is to renmedy ultinmate enpl oynent deci sions,
not to challenge every interimaction taken by an enpl oyer that may

have a tangential effect on an ultinmate decision.'* Thus, to have

lOId

1 ]d.
2. Geen v. Admr of Tulane Educ. Fund, 284 F.3d 642, 654 (5th
Cir. 2002).

13 See id. at 654-55 (citing Ellerth v. Burlington Indus., 524
U S. 742, 761 (1998)).

Y Dollis v. Rubin, 77 F.3d 777, 781 (5th G r. 1995).

10



taken a tangi bl e enpl oynent action, an enployer nust have nmade an
enpl oynent deci si on.

We hold as a matter of | awthat Thonpson failed to denonstrate
that she suffered a tangi ble enploynent action at Naphcare. She
did not allege any dimnution in her conpensation or in her job
responsibilities; neither did she allege that she was denoted.
Thonpson alleged only that (1) |Isaac screaned at her for taking
too long to go to the Juvenile Detention Center and gave her a
written warning for the sane conduct, (2) extended her probationary
period an additional forty-five days, and (3) caused her work to be
unduly scrutinized by Wells, an LPN. None of these actions rises
to the level of an ultimate enpl oynent decision; indeed, we have
specifically held that increased criticismof an enployee s work
does not constitute a tangible enploynent action.?® Absent a

tangi bl e enpl oynent action, Thonpson’s quid pro guo claimfails.

The absence of a tangi ble enploynent action does not, however,
prevent an enployee from establishing the existence of a hostile
wor k envi ronment .

2. Hostile work environnment

15 See Messer v. Meno, 130 F.3d 130, 140 (5th GCir. 1997). As
we hold, infra, that Thonpson has not stated a claim for
constructive discharge either, this nmay not serve as a tangible
enpl oynent action for her quid pro quo claim See Watt v. Hunt
Pl ywood Co., Inc., 297 F.3d 405, 410 n.11 (5th G r. 2002)(noting
that the plaintiff had not advanced a coherent <claim for
constructive discharge and had therefore alleged no tangible
enpl oynent action to support her charge of quid pro
quo harassnent).
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For supervi sor sexual harassnent to be actionable as a hostile
work environment claim it nust be “sufficiently severe or
pervasive to alter the conditions of enploynent and create an
abusive working environnent.”15 A sexually objectionable
envi ronnent nust be both objectively and subjectively offensive to
give rise to a cause of action under Title VII.¥ Determ nation of
whet her an environnment is offensive or abusive requires an ad
hoc analysis, “focusing on factors such as the frequency of the
conduct, the severity of the conduct, the degree to which the
conduct is physically threatening or humliating, and the degree to
whi ch the conduct unreasonably interferes with an enpl oyee’ s work
per f or mance. " 18

Thonpson contends that |saac’ s behavior on the five specified
occasions over the course of a nonth and a half created a hostile
wor kK envi ronnent : two when he touched or rubbed her shoul ders;
anot her when he told her that she did not | ook her age; again when
he told her that she had the figure of a college girl and asked to
acconpany her on vacation in the place of her husband; and,
finally, when, in a private conference in his office, he told her

that if she were not so wapped up in her husband, she would “see

what [lsaac] could do for her.” If verified, |Isaac’s actions would

6 Meritor Savings Bank v. Vinson, 477 U.S. 57, 67 (1986).

17 reen, 284 F.3d at 655.
18 |d. at 655-56.
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be boorish, offensive, and uncouth, particularly with respect to
the last remark.?®

Regardl ess, even if we were to assune arguendo that |saac’s
actions did create a hostile working environment, we would
exonerate Naphcare on its affirmative defense that (1) it took
reasonable care to prevent the harassnent and (2) Thonpson
unreasonably failed to take advantage of the preventative or
corrective opportunities provided by Naphcare.?® Naphcare presented
evidence that its Enpl oyee Handbook, which Thonpson acknow edges
recei ving, included a conpl ai nt procedure by whi ch enpl oyees shoul d
directly contact a Hunman Resources nmnager regarding enpl oynent
discrimnation clains if the enployee did not feel confortable
addressing the issue with their imedi ate supervisor or other
manager . Al so, once Naphcare received Thonpson’s conplaint, it
i medi ately sent two high | evel executives to Thonpson’s worksite
to investigate her clains. And, even though they could not
substanti ate Thonpson’s cl ains, these investigators forbade |saac
to have solo encounters with Thonpson. |Inasnmuch as Thonpson did
not allege any further sexually harassing conduct on the part of
| saac after conpletion of the investigation by Naphcare, the

enpl oyer’s response to her conplaints was not ineffectual. By

19 See, e.q., Jones v. Flagship Int'l, 793 F.2d 714, 720-21
(5th Gr. 1986) (holding that a supervisor’s sexual propositioning
of an enployee on three separate occasions was not sufficiently
severe or pervasive to create a hostile working environnent).

20 See Casi ano, 213 F.3d at 284.
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taki ng these actions, Naphcare exerci sed reasonabl e care to prevent
and correct pronptly this alleged sexual harassnent in the
wor kpl ace. ?t Conversely, by waiting alnost two nonths to register
her conplaints and then resigning alnost imediately after
Naphcare’s pronpt investigation and renedi al actions, Thonpson can
not be said to have acted reasonably. ??

C. Constructive D scharge d ai m Agai nst Naphcare

Thonpson also asserted that |Isaac’s harassing conduct,
followed by his increased criticism and supervision of her work,
caused her to be constructively discharged. To denonstrate
constructive discharge, a plaintiff nust prove that working
conditions were so intolerable that a reasonable person in the
plaintiff’s position would feel conpelled to resign.? An
enpl oyee’ s obligation of reasonabl eness requires that she not junp
to conclusions and not assunme the worst.? Wether a reasonabl e
enpl oyee would feel conpelled to resign depends on the

circunstances, with special consideration, inter alia, of seven

2l See id.

22 See Watt v. Hunt Plywood Co., Inc., 297 F.3d 405, 413 (5th
Cr. 2002)(holding that the plaintiff's refusal to report
supervisor’s discrimnatory conduct to his next higher supervisor
according to conpany policy was unreasonable and resulted in no
vicarious liability for the enpl oyer).

23 \Webb v. Cardiothoracic Surgery Assoc. of North Tex., 139
F.3d 532, 539 (5th Gr. 1998).

24 Dornhecker v. Malibu Gand Prix Corp., 828 F.2d 307, 310
(5th Gr. 1987) (citations omtted).
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non-excl usive factors: (1) denotion; (2) reduction in salary; (3)
reduction in job responsibilities; (4) reassignnent to nenial or
degrading work; (5) reassignnent to work under a younger
supervisor; (6) badgering, harassnment, or humliation by the
enpl oyer cal culated to encourage the enployee’s resignation; and
(7) offers of continued enploynent on terns | ess favorabl e than the
enpl oyee’s fornmer status.?® Thonpson did not prove the presence of
any of these factors. Thonpson also failed to present any other
evidence sufficient to show that her working conditions were
i ntol erabl e. 2°

Taken together, Thonpson's allegations anount to five
i nstances of putative sexual harassnent, a few occasions on which
she was nore harshly reprimnded by her supervisor than she
believes was warranted, and overly strict supervision by an LPN
whom Thonpson bel i eved to be unqualified to supervise her work. As
to the harassing conduct, Naphcare unquestionably took pronpt
remedial action, and Thonpson does not allege that Isaac’s
di scri m natory behavi or continued after the investigation.?” As to

the increased supervision and criticism this took place over a

2% Barrowv. NewOleans S.S. Ass’'n, 10 F.3d 292, 297 (5th Cir.
1994) .

26 See Ward v. Bechtel Corp., 102 F.3d 199, 202 (5th Cir.
1997).

2r See Wlls, 139 F.3d at 539-40 (“The sunmary judgnent
evidence reflects that [the enployer] took pronpt renedial action
to prevent any future harassnent. This factor alone is fatal to
[the plaintiff’s] claimof constructive discharge.”).
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period of no nore than two weeks in early Septenber 2000, after
whi ch Thonpson took nedical |eave and then resigned. W are
satisfied that the incidents all eged by Thonpson to have created an
i ntol erabl e worki ng environnent were not of a sufficient magnitude
to do so. W are also satisfied that an enployee who resigns
w t hout affording the enpl oyer a reasonabl e opportunity to address
her concerns has not been constructively discharged.?® Like her
sexual harassnent clains, Thonpson’s constructive discharge claim
agai nst Naphcare fails.

D. dains Agai nst | saac

In granting Isaac’s Rule 12(b)(6) notion, the district court
di sm ssed all of Thonpson’s clains against him Thonpson argues on
appeal that, even if the district court did not err as to her other
clains against lIsaac, it erred in failing to address her claim
against himfor intentional infliction of enotional distress. As
Thonpson did not raise such a claimagainst |Isaac in her anended

conpl aint, however, she may not raise it for the first tinme on

28 See Brown v. Kinney Shoe Corp., 237 F.3d 556, 566 (5th Cr
2001) (holding that the plaintiff had not shown constructive
di scharge by alleging that he had been transferred to a |ess
profitable store than the one at which he had previously worked,
“particularly in light of the fact that he was pursuing an EECC
remedy that coul d have addressed any di scrimnation he suffered. .
7). See also Boze v. Branstetter, 912 F.2d 801, 805 (5th Cr.
1990) (hol ding that, in nost cases, a reasonable enployee would
pursue internal renedies or file an EEOC conplaint before
resigning, and that enpl oyees best serve the purposes of Title VII
if they attack discrimnation wthin the context of the enpl oynent
relationship).
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appeal .?® W affirmthe court’s dism ssal of all clains against
| saac.
[11. CONCLUSI ON
For the foregoing reasons, all rulings of the district court
appeal ed by Thonpson are
AFFI RVED.

29 See North Alanp Water Supply Corp. v. City of San Juan, 90
F.3d 910, 916 (5th Gr. 1996).
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