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Petitioner Ricardo Silvio Dos Santos Oiveira seeks review
of the decision of the Board of Inmm gration Appeals (“BlIA")
denying his notion to reopen renoval proceedi ngs.

| . Background

Aiveirais a native and citizen of Brazil who entered the

U.S. in Decenber of 1988. 1In 1999, diveira consulted one Joarez

Rei s, who, according to Aiveira, represented hinself as an

Pursuant to 5TH QR R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THGQR R
47.5. 4.



attorney and agreed to provide AQiveira with |Iegal services ained
at securing legal status in the U S for Aiveira. Over the
course of Reis’s representation of Aiveira, Reis submtted
several docunents on Aiveira s behalf without Aiveira s

know edge or consent.

These docunents included a pro-se notion for change of venue
from Boston to Dallas and a change of address form which
incorrectly listed AQiveira as residing in Dallas. Reis later
subm tted anot her notion for change of venue requesting that the
proceedi ngs be transferred back to Massachusetts, but the notion
was deni ed. Because Reis had been submtting these notions and
forms without Aiveira s know edge, diveira was unaware that he
was schedul ed to appear for a renoval hearing in Dallas in March
of 2000, and the imm gration judge ordered hi mrenoved in
absentia. Jdiveira was not informed of the order. Reis then
submtted a notion to reopen in April, which was denied. Reis
appeal ed that decision in Novenber of 2000. While that appeal
was pending, Alan R Finer, an attorney located in Vineyard
Haven, Massachusetts, becane Aiveira's counsel of record. A few
months | ater, in Novenber of 2001, the BIA affirnmed the
imm gration judge' s decision. Notice of the decision was sent to
Finer’s office address.

In the fall of 2003, Aiveira discovered that Reis was not
an attorney and that Reis had defrauded many Brazilian immgrants
in falsely representing hinself as an inm gration attorney.
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Aiveira hired new counsel, Stephen Lagana, to file a notion to
reopen Aiveira s inmgration proceedings with the Bl A based on
i neffective assistance of counsel. The notion alleged that Reis
had fal sely represented hinself as an attorney, that Reis had
filed docunents on behalf of Aiveira wi thout his consent, and
that Aiveira had not received the notice to appear in Dallas in
March of 2000.

The BI A denied the notion to reopen because Aiveira had
failed to file the notion within 180 days of the BIA's Novenber
decision dismssing AQiveira' s appeal. Equitable tolling was not
warrant ed because by the tine Aiveira' s appeal had been
di sm ssed, he was represented by Finer, of whom diveira had nade
no conplaint. diveira could therefore show no good cause for
failure to file the notion earlier.

1. Standard of Review

We review the BIA' s decisions regarding a notion to reopen
for abuse of discretion. Efe v. Ashcroft, 293 F.3d 899, 904 (5th
Cr. 2002).

It is our duty to allow [the] decision to be nade by the

Attorney Ceneral’s del egate, even a deci sion that we deem

in error, so long as it is not capricious, racially

invidious, utterly without foundation in the evidence, or

otherwi se so aberrational that it is arbitrary rather
than the result of any perceptible rational approach.
ld. at 904.

[, Di scussi on

An order of renoval issued follow ng proceedi ngs conducted
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in absentia pursuant to 8 U S.C. § 1229a(b)(5) may be rescinded
“only . . . upon a notion to reopen filed within 180 days after
the date of the order of renoval if the alien denonstrates that
the failure to appear was because of exceptional circunstances .
.7 8 US C 8 122%9a(b)(5) (O (i). Aiveira admts that his
nmotion to reopen was subject to the 180-day limt and that his
notion did not neet that tinme limt. However, he contends the
180-day limt should be equitably tolled because he did not
realize he had been defrauded by Reis, who had clainmed to be an
attorney, until August 2003, alnbst two years after the BIA' s
final decision. This Crcuit has not addressed whether equitable
tolling applies to the 180-day filing deadline provided in 8§
1229a(b) (5) (O (i). Qur sister circuits are not in agreenent
regardi ng whether equitable tolling is applicable to notions to
reopen I NS proceedings. Conpare Lopez v. INS, 184 F.3d 1097,
1100 (9th Gr. 1999) (finding that the 180-day filing deadline
provided in 8 U S.C 8§ 1252b(c)(3), later replaced by 8§
1229a(b) (5) (O (i), is subject to equitable tolling) with Anin v.
Reno, 188 F.3d 1273, 1278 (11th Gir. 1999) (holding that the 180-
day statute of limtations provided in 8 U S.C. 8§ 1252(c) (3),
| ater replaced by § 1229a(b)(5)(c)(i) is jurisdictional and
mandatory) and Torres v. INS, 144 F. 3d 472, 475 (7th Gr. 1998)
(“[T] he judge-made doctrines of estoppel and tolling are not

applied to deadlines for taking appeals, even if the appell ant



(or, as here, the petitioner) was without fault in failing to
appeal within the usually very short tinme (sonetines as short as
10 days) allowed for filing an appeal.”). However, we need not
deci de that issue today because, even if equitable tolling were
applicable, it is not warranted here.

“Equitable tolling is appropriate when, despite all due
diligence, a plaintiff is unable to discover essenti al
i nformati on bearing on the existence of his claim” Pacheco v.
Rice, 966 F.2d 904, 906-07 (5th G r. 1992). Thus, equitable
tolling will be warranted only in “rare and excepti onal
circunstances.” United States v. English, 400 F.3d 273, 275 (5th
Cir. 2005).

Here, Aiveira has not net his burden of showi ng rare and
exceptional circunstances that would allow for tolling of the
filing deadline. Jdiveira has failed to explain how the actions
of Reis prevented himfromfiling his notion before the 180-day
deadline provided in 8 1229a(b)(5)(C (i). He has submtted
evi dence supporting his allegation that Reis falsely represented
himsel f as an attorney and fraudulently wi thheld information from
Aiveira. However, that evidence does not explain Aiveiras
failure to tinely file his notion to reopen because by the tine
the BIA affirmed the immgration judge' s decision not to reopen
the proceeding, Aiveira was represented by Finer, counsel of

record, not Reis. The record shows that Fi ner had access to



information regarding Aiveira' s inmgration proceedi ngs such
that he coul d have di scovered the change of venue notions and
ot her fraudul ent actions taken by Reis. dJdiveira has not alleged
that Finer failed to notify AQiveira of the BIA s Novenber 2002
deci sion or that Finer was otherw se inconpetent or ineffective.
Thus, Oiveira cannot rely on Reis’s actions to explain his
failure to file his notion to reopen in a tinely manner.

Furthernore, Oiveira s actions do not evidence a diligent
pursuit of his rights. He was ordered to appear before an
i mm gration judge on January 25, 2000, and the record shows that
Aiveira received notice of this order. However, he does not
expl ai n whet her he appeared on that date or not. |[If Oiveira had
attenpted to appear before the immgration judge on that date, he
woul d have di scovered, at the very least, that his hearing was
cancel ed and, possibly, that it was reschedul ed and transferred
to Dallas. This certainly would have suggested to Aiveira that
Reis was i nappropriately withholding information. Aiveira al so
does not explain why he did not seek information regarding his
case between January of 2000 and August 2003 (when he all egedly
di scovered Reis’s fraud).

I11. Concl usion
Accordingly, we find that the BIA did not abuse its

di scretion, and we deny Aiveira s petition for review



