United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T September 23, 2004

Charles R. Fulbruge llI
Clerk

No. 04-60472
Summary Cal endar

DONALD E. SM TH,
Pl ai ntiff-Appellant,
ver sus

ANDREW GAMBRELL; REX K. JONES;
LI NDSAY CARTER, DEW TT ALLRED,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of M ssissippi
USDC No. 2:03-CV-612-R

Before EMLIO M GARZA, DeMOSS, and CLEMENT, Circuit Judges.
PER CURI AM *

Donald E. Smth, M ssissippi prisoner # 31733, appeals the
district court’s dismssal of his 42 U S.C. 8§ 1983 conpl aint as
untinely. This court reviews for abuse of discretion. Grtrell
V. Gaylor, 981 F.2d 254, 256 (5th Cr. 1993).

Smth' s clains agai nst Andrew Ganbrell and Rex Jones ari se
fromthe proceedings |leading to and surroundi ng his indictnent,
conviction, and sentence. H s allegations of ineffective

assi stance and prosecutorial m sconduct call into question the

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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validity of his conviction, and Smth therefore nust satisfy the

condi tions of Heck v. Hunphrey, 512 U S. 477, 484-87 (1994),

before he can proceed in a civil rights action. Therefore, the
dismssal of Smth's clains against Ganbrell and Jones is

AFFI RVED, but the judgnment is AMENDED to state that the clains

are DISM SSED WTH PREJUDI CE to their being asserted again unti

the Heck conditions are net. Johnson v. MElveen, 101 F.3d 423,

424 (5th Gr. 1996). Smth has not challenged the district
court’s conclusion that his clains affecting his eligibility for
i mredi ate rel ease nmust be raised in habeas, and any such claimis

deenmed abandoned. See Brinkmann v. Dallas County Deputy Sheriff

Abner, 813 F.2d 744, 748 (5th Cr. 1987).

Smth' s clains against Lindsay Carter and Dewitt Allred
ari se out of postconviction proceedings in his case. Smth has
not established that the district court abused its discretion in

dism ssing these clains as untinely. See Gartrell, 981 F.2d at

256; Mss. CooeE ANN. 8 15-1-49(1); Henphill-Wathers v. Farrish,

779 So. 2d 167, 171 (Mss. C. App. 2001). The judgnent of the

district court is therefore AFFI RVED



