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PER CURI AM *

Appellant Gala Goldsmth brought a Title VII enpl oynent
discrimnation case against her enployer, the U S D A Forest
Services (the “Service”). Goldsmth clains that, in retaliation
for an EEOCC race discrimnation claimthat Goldsmth fil ed agai nst
the service in 1996, the Service did not pronote her in 2001. The
jury found for the Service and Goldsmth now appeals. She raises
two issues on appeal: 1) that the district court erred in failing

to address adequately the issue of whether the Service s exercise

" Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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of its perenptory challenges was pretextual and therefore a

viol ation of the Equal Protection C ause under Batson v. Kentucy?

and 2) that the district court erred by excludi ng evidence that the
Service denied Goldsmth pronotions and |ateral transfers on nine
previ ous occasions. For the reasons stated herein, we affirmthe
district court’s rulings.

l.

As to the first issue, in United States v. Seals, this Court

set forth the three-step process for Batson chall enges:
First, the defendant [or any litigant] must nake a prinma
facie showng that the prosecution [or other party]
exerci sed perenptory chal |l enges on the basis of a juror’s
cogni zabl e raci al background. Second, the burden shifts
to the prosecution [or challenged party] to articulate a
race-neutral explanation for renoving the juror in
questi on. Finally, the trial court nust determne
whet her the defendant has net his burden of proving
pur poseful discrimnation.?
During voir dire, both parties had three perenptory chall enges.
Goldsmth first used two perenptory challenges to renove two white
jurors. The Service used its first perenptory challenge to renove
a white juror and its second to renove a black juror---juror #5.

Goldsmth objected and asked the district court to require the

2 476 U.S. 79 (1986).
3987 F.2d 1102, 1108 - 09 (5th Gir. 1993).
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Service to state a nondiscrimnatory reason for challenging juror
#5. The court denied the request.

Goldsmith used her last challenge to renove another white
juror. The Service, wthout exhausting its single renaining
perenptory chall enge, accepted the jury, which at that point was
all white. Goldsmth objected, arguing that the Service's failure
to exercise its remai ning perenptory challenge in conbination with
its previous challenge of the only black juror seated constituted
a Batson violation. The district court ordered the Service, “to
make the record conplete, provide a reason why you struck Juror
Nunmber 5.” The Service’s counsel responded that juror #5 was
chal | enged because he was not paying attention to the questions and
because he was retired and had no nmanagenent work experience.
Goldsmth's attorney argued that the juror’s intelligent responses
showed that in fact he was paying careful attention and that the
Service's acceptance of aretired white juror cast doubt on that as
the reason for its challenge of juror #5. Goldsm th contended that
both of the Service's reasons were pretexts and that it had failed
to indicate a non-biased reason for the challenge. The district
court denied the Batson challenge, stating: “The court can’t find
that in this matter wth only one black juror being chall enged.
And further, the court is not in a position to really render a
quarrel with the defendant’s exercise in this instance.”

On appeal, Goldsmth argues that the Service s perenptory

chal l enge was a pretext for its purposeful discrimnation against
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bl ack jurors on the basis of their race. W conclude, however,
that the district court did not err in finding that Goldsmth
failed to establish a prinma facie case of pur posef ul
discrimnation. W see no error in the district court’s finding
that Goldsmith failed to show that the Service s exercise of a
single perenptory challenge against a black juror established a
prima facie case of a Batson violation. Consequently, we need not
reach the questions of whether the district court clearly erred in
determ ning that the Service carried its burden of articulating a
race-neutral explanation for renoving juror #5 and whether
Goldsmth failed to neet her burden of proving purposeful
di scrim nation.
.

It was not an abuse of discretion for the district court to
excl ude evi dence of the nine previous occasions on which Goldsmth
was not pronoted or laterally transferred.* Wile the evidence may
have tended to nmake nore probable the existence of the Service’'s
personal animus toward Goldsmth, Goldsmth' s proffer reveal ed t hat
t he evidence | acked the ability to showthat those previous denials
wer e based upon racially discrimnatory reasons. Wen the district
court asked Goldsmth’s counsel what evidence she had that she had

been unlawfully discrimnated against when she was denied the

4 See Jon-T Chemicals, Inc. V. Freeport Chemical Co., 704
F.2d 1412, 1417 (5th Cr. 1993) (“Absent proof of abuse an
appellate court will not disturb a district court’s evidentiary
rulings.”).
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pronotions and transfers, counsel responded that she didn’t have
any such evidence other than the fact that she didn’t get the jobs
over a long period of tine. This information elicited during
Goldsmth's proffer showed little indicationthat the nine previous
job denials were based on race rather than other reasons.
Accordi ngly, we conclude that the district court did not abuse its
discretion in excluding this evidence. “Al t hough relevant,
evidence may be excluded if its probative value is substantially
out wei ghed by the danger of wunfair prejudice, confusion of the
i ssues, or msleading the jury, or by considerations of undue
delay, waste of tinme, or needless presentation of cunulative
evidence.”®> In Goldsmth's case, the district court reasonably
could have determned that the slight probative value of the
previ ous deni al s of her advancenent was substantial |y outwei ghed by
the danger of unfair prejudice, confusion of the issues, undue
delay, and waste of tinme in the presentation of only marginally

rel evant evi dence.

For the foregoing reasons we AFFIRM the district court’s

rulings.

AFFI RVED.

> FeD. R EvipD. 403.



