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EDI TH H JONES, Circuit Judge:”

Thi s appeal concerns the interpretation of a |ease for
prem ses used as a parking lot for a Biloxi casino vessel. The
district court ruled against the | andlord. Except for the court’s
interpretation of the rent provision, we AFFI RM

On Cctober 19, 1993, Raphael Skrnetta (“Skrnetta”), as
| andl ord, and M ssissippi-1 Gamng, L.P. (“Mssissippi-1"), as
predecessor in interest to BTN, Inc. (“BTN'), entered into a

ni nety-ni ne-year “Gound Lease” (“G., 8 _") of certain pren ses,

"Pursuant to 5THCGR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



speci fying that they coul d be used for the purposes of, inter alia,
operating a dockside gam ng vessel, conducting gam ng-related
activities, and any other lawful activity or use. See G, 8§ 5.1
The Gound Lease also provides for variable rents:
Annual Base Rent, see G, 8§ 3.1, Adjustnment of Annual Base Rent,
see (., 8 3.2, and Percentage Rent, see G, § 3.4. The Annual Base
Rent was initially fixed at $500, 000, subject to a cost-of-Iliving
adj ustnent every five years. The Adjustnent of Annual Base Rent
and Percentage Rent are additional rents based on BTN s gam ng
profits, i.e., its Adjusted Gaming Wn! and Gross Gaming Wn.?
Under the G ound Lease, if the tenant’s gamng profits fall bel ow
a certain anmount during a specified lease term it remits only the

Annual Base Rent. See G, 8§ 3.1. |If the tenant’s gamng profits

!Ad, 8§ 1.1 defines “Adjusted Gami ng Wn” as:

: for the period in question, the positive
difference, if any, derived fromsubtracting (i) al
federal, state and | ocal gam ng taxes and fees rel ated
to Tenant’s gam ng operations at the Prem ses from (ii)
the G oss Gami ng w n.

(enphasi s added).
G, 8 1.6 defines “Gross Gaming Wn” as:

for the period in question, the sumof (a) al
cash received by Tenant as w nnings from gam ng
transactions at the Prem ses (including gam ng
transactions occurring on any gam ng vessel permanently
moored at the Prem ses or which takes on passengers at
the Premses). . . . Goss Gamng Wn shall not
include (i) any revenues fromthe sale of . . . parking

(enphasi s added).



exceed a certain anount during a specified lease term it nust
remt the Annual Base Rent plus the Adjusted Gaming Wn (m nus the
Gross Gaming Wn and taxes and fees) and Percentage Rent. See G,
88 3.2, 3.4.

I n August of 2000, Boontown, Inc., parent conpany of
M ssi ssippi-I, assigned the Gound Lease to BTN Skrnetta gave
witten consent to the assignnent on the condition that “BTN
mai ntai n the character of the Boontown Bil oxi Casino operations in
substantially the sanme nmanner.” To date, BTN operates a per-
manent |y noored casi no vessel on the tidelands i medi ately fronting
Skrnetta’s premses and uses the premses for casino-related
par ki ng. BTN s recent annual rent paynents to Skrnetta have
aver aged approxi mately $4, 500, 000.

In 2002, BTN publicly announced its intent to relocate
its gam ng operations to the Del-Seaway site, a parcel of |and
adj acent to the |eased prem ses. BTN i nformed Skrnetta that it
intended to continue its use of Skrnetta s prem ses for casino-
related parking. BTN also infornmed Skrnetta that, after
relocation, it would pay only the Annual Base Rent.

Skrnetta then filed a declaratory judgnent action for
relief including a declaration of the parties’ rights and
obligations under the G ound Lease. Review ng conpeting notions,
the district court entered sunmary judgnment for BTN, finding that
the G ound Lease does not prevent BTN fromrelocating its gam ng
operations to an adjacent lot, continuing to use Skrnetta's

3



prem ses for gam ng-rel ated parking, and remtting only Annual Base
Rent as a result of its nove.® The court also concluded that the
Ground Lease did not contain an inplied covenant of continuous use
under M ssissippi |law and that BTN s proposed actions would not
breach the duty of good faith and fair dealing it owed to Skrnetta
because its actions are consistent wwthits rights under the G ound
Lease. Skrnetta tinely appeal ed.

This court reviews de novo a district court’s sunmary
j udgnent di sposition, applying the sane standards as the district

court. BP QI Int’'l., Ltd. v. Enpresa Estatal Petol eos de Ecuador,

332 F.3d 333, 336 (5th Cr. 2003).

First, we agree with the district court that the G ound
Lease does not contain, as Mssissippi |aw does not permt, an
i nplied covenant of continuous use that requires BTN to operate a

casino at Skrnetta’'s prem ses. See Senatobia Plaza Investors, Ltd.

v. Wal-Mart Stores, Inc., 1995 W 1945501, *3 (N.D. Mss. 1995)

(stating that “[i]n Mssissippi, there is no inplied covenant of
continuous use”). Further, G, § 5.1, governing “Permtted Uses,”

is expressly permssive as to use. See Kinchen v. Layton, 457 So.

2d 343, 345 (M ss. 1984) (holding that M ssissippi |aw disfavors
restrictive use covenants and “favors free and unobstructed use of
real property”). Consequently, courts nmay not read a restrictive

covenant into an open-use contract that does not contain an express

3The district court found that BTN owed Skrnetta adjusted
base rent for the year preceding its rel ocation.
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covenant of continuous use. See Security Builders, 1lnc. .

Sout hwest Drug Co., 147 So. 2d 635, 637 (Mss. 1962) (hol ding that

in the absence of an express clause for continuous operation, a
tenant is not obliged to continue to use |eased premses in a
particul ar manner, even where the executing parties contenpl ated
and/or intended that the prem ses would be used for a specific
purpose for the duration of the |ease agreenent).

Second, not only is BTN s proposed relocation withinits
rights under the G ound Lease, but it is also consistent wth the
duty of good faith and fair dealing that it owes to Skrnetta. See

Gen. Motors Acceptance Corp. v. Baynon, 732 So. 2d 262, 269 (M ss.

1999) (holding that a party may act in its own econom c interest
without violating the duty of good faith and fair dealing).
Rel atedly, the witten consent to assignnment between Skrnetta and
M ssissippi-I, contenplating that BTN would use the prem ses in
substantially the sanme manner as M ssissippi-I, does not estop BTN
fromnoving its vessel while using the prem ses only for parking.
BTN s proposed use, gam ng-related parking, is substantially the
sane as M ssissippi-Il’'s prior use, gam ng-rel ated parki ng. Because
the parties agree that the witten consent to assignnent neither
expands nor contracts their respective rights under the G ound

Lease, there is no basis for estoppel. See Sentinel |ndus.

Contracting Corp. v. Kimmns Indus. Serv. Corp., 743 So. 2d 954,

964 (M ss. 1999) (finding that under M ssissippi |aw, equitable
est oppel arises when one party nmakes a representati on and t he ot her
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party relies on that representation and changes its position based
on that reliance). In all these rulings, we agree with the
district court.

Contrary to the trial court, however, we conclude that
the issue of prospective rent, i.e., the type of rent due if BTN
relocates its gam ng vessel to the adjacent lot, is not anenable to
summary judgnent. Under the G ound Lease, revenue-based rents are
cal cul ated fromw nni ngs generated by gam ng operations that occur
“at the premses.” See G, 88 1.1, 1.4, 1.6. Thus, the type of
rent BTINwill owe Skrnetta turns on whether BTN s rel ocated vessel
is considered to be “at the prem ses.” As it stands, BTN s
proposed rel ocation to the adj acent Del - Seaway site woul d pl ace t he
vessel within feet of its current |ocation. Post -rel ocati on,
custoners may still pass across Skrnetta s prem ses to board and
di senbark the noored casino vessel, and the driveway entry to the
casi no vessel still passes through Skrnetta s property. \Wet her
BTNw || owe revenue-based rent to Skrnetta post-rel ocation depends
on whether “at the prem ses” neans “contiguous to” or sinply “very
close to” the prem ses and whether “at the prem ses” is a term of
limtation (i.e., a condition of paynent) or a termof description
(i.e., serving a utilitarian function in the Gound Lease but
having no effect on the parties’ rights as a matter of |aw
thereunder). Because interpretation of this termraises disputed
i ssues, we REVERSE and REMAND to the trial court for determ nation

by a fact-finder.



For the aforenentioned reasons, the district court’s
judgnment is AFFIRMED | N PART and REVERSED | N PART and REMANDED | N

PART.



REAVLEY, Circuit Judge, dissenting.

| would affirm the judgnent of the district court for the
reasons given by its opinion dated March 15, 2004. This is a
contract construction question and | see no factual anbiguity. |
fail to understand what issue the majority would put to the fact
finder. WIl the fact finder be asked what “at the prem ses”
means? And what evidence will contribute to the finding — that the
| essor intended to get gam ng percentages for 99 years, despite
certain terns that permtted the | essee to use the land for any
| awf ul  pur pose? O my a wtness — an expert perhaps - be

permtted to testify that “at” nmeans “near” and that the |essor
woul d have to pay the owner of the adjacent land, if |eased on the
sane ternms, double gam ng percentages because noored near both
tracts nmeans noored at both tracts?

| see nothing but a l|egal decision required. And t hat
deci sion seens to ne to be an easy one. Three precisely described
parcels of |land were | eased and the base rent is to be raised only
if gam ng wi nnings are received by the | essee fromoperations on a
gam ng vessel noored at the prem ses. The | essee proposes to nove
the vessel and noor it at a different parcel of land. The lease is

cl ear and unanbi guous, and it allows the | essee to do that w t hout

payi ng nore than the annual base rent.



