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PER CURI AM *

The district court dismssed the 28 U S.C. § 2254 habeas
petition by petitioner-appellee Maurice Chancellor, a M ssissipp

prisoner (# L0909), “w thout prejudice,” for failure to exhaust
state renedies. The respondents-appellants have filed an appeal
fromthe “w thout prejudice” designation; they argue that the

di sm ssal shoul d have been based on the procedural -default
doctrine and that it should have been “with prejudice.” They

contend that, because Chancellor has already filed an

unsuccessful postconviction application in the M ssissippi state

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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courts, any future attenpt to exhaust state renedi es woul d be
barred by M ssissippi’s successive-petition rule, Mss. CobE ANN
8§ 99-39-23(6).

The procedural -default doctrine precludes federal habeas
review when the | ast reasoned state-court opinion addressing a
claimexplicitly rejects it on a state procedural ground. Ylst

v. Nunnenaker, 501 U. S. 797, 801, 803 (1991). Wen the state

court has relied on an independent and adequate state procedural
rule, federal habeas review is barred unless the petitioner
denonstrates either cause and prejudice or that a failure to
address the claimw |l result in a fundanental m scarri age of

justice. Coleman v. Thonpson, 501 U. S. 722, 750 (1991).

In the instant case, no state procedural bar was ever
applied to Chancellor’s clains by the state courts, but it is
undi sputed that Chancellor failed to exhaust the clains he is now
raising. Odinarily, a habeas petition nust be di sm ssed,
W t hout prejudice, if any issue has not been exhausted in the

state courts. Rose v. lLundy, 455 U S. 509, 513-19 (1982).

However, “[w hen . . . state renedies are rendered unavail abl e by
the petitioner’s own procedural default, federal courts are

barred fromreview ng those clains.” Sones v. Hargett, 61 F. 3d

410, 416 (5th Cr. 1995). “‘[I]f the petitioner failed to
exhaust state renedies and the [state] court to which petitioner
woul d be required to present his clainms in order to neet the
exhaustion requirenment would now find the clains procedurally
barred, . . . [then] there is procedural default for the purposes

of federal habeas. . . .’” Id. (quoting Colenman, 501 U S. at 735
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n.1); Wlder v. Cockrell, 274 F.3d 255, 262 (5th Cr. 2001). The

petitioner bears the burden of showng that the state did not

strictly or regularly follow a procedural bar. See Stokes v.

Anderson, 123 F.3d 858, 860 (5th Gr. 1997).

The respondents argued in their answer in district court
that Chancellor’s 28 U S.C. 8§ 2254 petition should be dism ssed
as procedurally defaulted. Chancellor has not filed any
pl eadi ngs or papers in this case since July 2003, prior to the
date that the respondents filed their answer. Chancell or has
thus nade no effort to sustain his burden of show ng that
M ssi ssippi’s successive-petition provision, Mss. CobE ANN. § 99-
39-23(6), was not an “adequate and i ndependent” state procedural
ground upon which to base a procedural -default ruling, and we
have indicated that § 99-39-23(6) is indeed an adequate and
i ndependent rule. See Mawad v. Anderson, 143 F.3d 942, 947 (5th

Cr. 1998); Lott v. Hargett, 80 F.3d 161, 164-65 (5th Cr. 1996).

Accordi ngly, we conclude that Chancellor’s habeas petition shoul d
have been dism ssed “with prejudice” as procedurally defaulted.
We thus VACATE and REMAND wi th instructions that the district
court re-enter judgnent in favor of the respondents, dism ssing
Chancellor’s petition “wth prejudice” as procedurally defaulted.

VACATED AND REMANDED



