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ARLI ES KI NG
Plaintiff - Appellant
V.

NEWION COUNTY BOARD OF SUPERVI SORS; HARRI S KENNETH, i ndividually
and in his official capacity as president of Newton County Board
of Supervisors; MLTON SMTH, individually and in his official
capacity as supervisor of Newton County; L M BONDS, individually
and in his official capacity as supervisor of Newon County;
JIMW JOHNSQN, individually and in his official capacity as
supervi sor of Newton County; JAMES SMTH, individually and in his
of ficial capacity as supervisor of Newton County; GEORCGE HAYES,
individually and in his official capacity as Chancery C erk of
Newt on County; ZARAH RI CKETTS; JOHN DOES

Def endants - Appel |l ees

Appeal fromthe United States District Court
for the Southern District of Mssissippi, Jackson
No. 4:02-CV-499-LN

Before KING Chief Judge, and DAVI S and STEWART, Circuit Judges.

PER CURI AM *

Pursuant to 5THCQR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



Plaintiff-Appellant Arlies King was forced to resign from
her position as Justice Court Clerk in Newon County,
M ssi ssippi. She brought suit against her enployer, the Newon
County Board of Supervisors, alleging several causes of action
under federal and state law. The district court granted summary
judgnent in favor of Newton County. W AFFIRM

| . BACKGROUND

A Fact ual Background

Arlies King was appointed to the position of Justice Court
Clerk for Newon County in June 2000. Wen King assuned her new
position, she discovered checks that had been tendered to the
Clerk’s office for paynent of traffic fines but had not been
deposited in the County’s bank account. King also determ ned
that a vast quantity of traffic citations had not been | ogged
into the Cerk’s conputer system King notified Defendant-
Appel | ee George Hayes, Newt on County Chancery O erk, of her
findings, and Hayes responded by calling the State Auditor. The
State Auditor initiated an investigation. The Newton County
Board of Supervisors (the “Board”) instructed King to commence
the process of entering the backlog of citations into the
conmput er system

I n Novenber 2001, King contacted Defendant-Appell ee Zarah

Ri cketts in regard to an overpaynent of garnishnent funds made to



Ri ckets, which was made by King s predecessor. King requested
that Ricketts pay the noney back. King alleges that Ricketts

then had a neeting with Justice Court Judge Jan Addy and made

di sparagi ng remar ks about King.

On January 7, 2002, the Board followed its traditional
practice of rehiring all county enpl oyees, including King, for
the new year. Around that sane tinme, the Board becane
increasingly unsatisfied with King’ s | ack of progress toward
rectifying the citation backlog. In addition, given the incident
involving Ricketts, the Board determ ned that King had been rude
and unfriendly to clients. The Board therefore determ ned that
King would be termnated. On January 11, 2002, the Board gave
King the opportunity to resign, which she accepted. On January
15, 2002, King attenpted to wi thdraw her resignation, but the
Board refused to allow her to do so and on January 21, 2002,
voted to accept her resignation.

B. Procedural Background

On Decenber 6, 2002, King filed suit against the nenbers of
the Board, Hayes, and R cketts (collectively, the “Defendants”),
asserting various clains under federal and state law. King
all eged that the Board: (1) breached her enploynent contract by
effectively term nating her when the Board forced her to resign;

(2) violated 42 U S.C. § 1983 by depriving her of a property



interest, i.e., her enploynent, wthout substantive and
procedural due process; (3) conspired to deprive her of a
property interest; (4) conmtted the tort of intentional
infliction of enotional distress; and (5) discharged her in
retaliation for whistlebl ow ng.

On August 12, 2004, the district court granted summary
judgnent in favor of the Defendants with respect to all five
counts. The court determ ned that King could not maintain a
breach of contract claimbecause she was an at-will enpl oyee.
Simlarly, the court held that King could not maintain her 8§ 1983
or conspiracy clainms because, as an at-will enployee, King did
not have a property interest in her continued enploynent. The
court al so concluded that King could not prevail on her
intentional infliction of enotional distress claimbecause the
actions by the Defendants coul d not be considered extrene or
outrageous. Finally, the court determ ned that King could not
prevail on her whistleblow ng clai mbecause as an at-w ||l

enpl oyee, she could be fired for any reason. The court also held

that this case did not fall into the exception that prohibits at-
w Il enployees frombeing fired for reporting illegal activities
because there was no illegal activity in King’s case. On

Septenber 13, 2004, King tinely filed the instant appeal.



1. STANDARD COF REVI EW
We review a district court’s grant of summary judgnent de
novo, applying the sane | egal standards as the district court.

Fierros v. Tex. Dep’'t of Health, 274 F.3d 187, 190 (5th Cr

2001). Sunmmary judgnent is appropriate if there are no genui ne
i ssues of material fact and the novant is entitled to judgnent as

a mtter of law FeD. R CGv. P. 56(c); Celotex Corp. v. Catrett,

477 U. S. 317, 322 (1986). The initial burden to denonstrate the
absence of a genuine issue of material fact is on the novant.
Celotex, 477 U. S. at 324. Upon the novant’s neeting this initial
burden, the burden shifts to the non-novant to establish that
there is a genuine issue of material fact in dispute. 1d.
[11. ANALYSI S

A Breach of Contract

King argues that the district court erred in finding that
she did not have a valid and enforceabl e enpl oynent contract.

King contends that under Nuwer v. Mariner Post-Acute Network, 332

F.3d 310 (5th G r. 2003), the Board's act of rehiring her,
coupled with various enpl oynent docunents, created an inplied
enpl oynent contract. W disagree with King' s argunent.

The M ssissippi Suprenme Court has declared that “absent an
enpl oynent contract expressly providing to the contrary, an

enpl oyee may be discharged at the enployer’s wll for . . . no



reason at all

." McArn v. Allied Bruce-Term nix Co., 626

So. 2d 603, 606 (M ss. 1993)(quoting Shaw v. Burchfield, 481 So.2d

247, 253-54 (M ss. 1985)); see also HeartSouth, PLLC v. Boyd, 865

So.2d 1095, 1108 (M ss. 2003). Newton County’s enpl oynent manual

st at es:

It is the County’s policy that

do not have a witten enpl oynent

all enpl oyees who
contract with the

County for a specific fixed term of enploynent are

enpl oyed at the County’'s wll
termnation at any tinme

and are subject to

[ T] he County’s

policies and practices with respect to any nmatter

are not to be consi dered

as creating any

contractual obligation on the County’ s part

Thus, it is clear that the Board could not have changed King s

at-will status by acting at a Board neeting, even if it had

explicitly stated that it wished to change the terns of King' s

enpl oynent. Further, the mnutes of the January 7 neeting do

nothing to reflect that the Board intended to change King' s

status. The neeting mnutes state: “Mtion by Kenneth Harris,

seconded by Jimy Johnson to re-hire all County Enpl oyees for the

2002 year. Motion carried unani nously.”

In short, there is no

evi dence what soever to indicate that the Board’ s actions on

January 7 abrogated King’s at-will status.

Because she was an



at-will enployee at the tine of her termnation,?! she is

precl uded fromcontesting her termnation on a breach-of-contract
theory. W thus affirmthe district court’s judgnent as to
King's first count.

B. Deprivation of Property Interest in Violation of 42 U S. C
§ 1983

King al so argues that the Board viol ated her due process
rights in voting to accept her resignation. King points to the
fact that the Board voted on her resignation by tel ephone, as
opposed to in person, and asserts that such a vote, conbined with
t he know edge of her rescinding her resignation, was not
sufficient to accept her resignation and only evinces a
preneditated plan to term nate her. She argues that this
vi ol ation of due process violates her Fourteenth Anendnent rights
because she had a property interest in her continued enpl oynent.
She seeks to vindicate this violation through 42 U.S.C. § 1983.

I n Johnson v. Sout hwest M ssissippi Reqgi onal Medical Center,

878 F.2d 856, 858 (5th Cr. 1989), we held that a public enpl oyee
has a property interest in her continued enploynent if she can
prove a claimof entitlenment to such a property interest by

reference to a: (1) statute; (2) witten contract; or (3)

1

terminated.

We assume, arguendo, that King's resignation was equivaent to being



mutual |y explicit understandi ng enforceable as an inplied
contract. King seens to argue that the third option--an inplied
contract--established a property interest in her enploynent.
However, as di scussed above, Newton County’s enpl oynent manual
precl udes any claimof a nutual understanding that King was not
an at-will enployee. Because King had no property interest in
her empl oynment, her 8 1983 claimfails.

C. Conspiracy to Deprive a Property Interest

Wth respect to her conspiracy claimagainst Ricketts, King
asserts that Ricketts did not file for summary judgnent and that
Ri cketts’s “Affidavit of Joinder” is not sufficient for disposing
of the clains against R cketts on summary judgnent. Further,
King asserts that Ricketts provided no proof refuting the
all egations that she engaged in a conspiracy to have King
termnated. As for the other conspiracy defendants, King asserts
that there were genuine issues of material fact that precluded
summary judgnent.

We need not consider the issue of whether Ricketts was
properly joined because the overall conspiracy all egation cannot
be sustained. Under M ssissippi law, a conspiracy is defined as
“a conbi nation of persons for the purpose of acconplishing an

unl awf ul purpose or a | awful purpose unlawfully.” Delta Chem &

Petroleum Inc. v. Citizens Bank of Byhalia, Mss., 790 So. 2d




862, 877 (Mss. 2001) (quoting Levens v. Canpbell, 733 So.2d 753,
761 (Mss. 1999)). “It is elenentary that a conspiracy requires

an agreenent between the co-conspirators.” (Gallagher Bassett

Servs., Inc. v. Jeffcoat, 887 So.2d 777, 786 (M ss. 2004). King

points to no evidence raising a genuine issue as to the existence
of an agreenent to commt an illegal act that would formthe
basis of the alleged conspiracy. Further, as discussed above,
King had no property interest in her continued enploynent. The
def endants cannot be liable for conspiring to deprive King of
sonet hing that she never possessed and that never existed.
D. Intentional Infliction of Enotional D stress

Wth respect to her intentional infliction of enotional
distress claim King argues that the Board’ s threat to fire her
caused her distress that was so severe that it caused her to seek
medi cal attention. According to King, the degree of her distress
created a factual issue as to whether the Board's actions were
sufficiently egregious. Under Mssissippi law, to create
liability for intentional infliction of enotional distress, the
conpl ai ned- of conduct “nust have been so outrageous in character,
and so extrene in degree, as to go beyond all possible bounds of
decency, and to be regarded as atrocious, and utterly intol erable

inacivilized community.” Brown v. Inter-Cty Fed. Bank for

Sav., 738 So.2d 262, 265 (Mss. C. App. 1999) (internal



quotation marks omtted). King has pointed to no evidence in the
record that raises a genuine issue as to whether the Defendants
ever engaged in such egregious behavior. Accordingly, the
district court properly dismssed King’s intentional infliction
of enotional distress claim
E. Retal i atory Di scharge/ Wi st | ebl owi ng

Finally, as to her whistleblow ng claim King contends that
t he anbunt of noney that was inplicated in the investigation,
i.e., $1 mllion, and the fact the investigation was closed a
year after she was term nated, show that she was term nated for
whi stl ebl owi ng. King acknowl edges that termnated at-w ||
enpl oyees typically cannot sue their former enployer regarding
their dismssal. However, she points to a “whistlebl ower”
exception to this principle. In MArn, 626 So.2d at 607, and

Wllard v. Paracelsus Health Care Corp., 681 So.2d 539, 542

(Mss. 1996), the M ssissippi Suprene Court established a narrow
public policy exception to the enploynent at will doctrine when
an enployee is termnated for: (1) refusing to participate in an
illegal act; or (2) reporting her enployer’s illegal acts to her
enpl oyer or third parties. King alleges that her term nation
falls into the second exception, arguing that the m snanagenent
of alnost $1 million constitutes such an extrene dereliction of

duty as to be illegal. W disagree. King cites to no authority

- 10 -



expl ai ni ng how t he m snmanagenent she di scovered qualifies as a
crimnal violation. |Indeed, the State Auditor brought no
crim nal charges, and King acknowl edges as nmuch. Wthout any
reason to believe that King reported illegal activity, we cannot
find that her termnation qualifies under McArn’s whi stebl ower
exception. Thus, we affirmthe district court’s judgnent as to
her whi stl ebl ower claim
V. CONCLUSI ON
For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED



