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Al ex B. Rhodes, Jr. pro se appeals the United States Tax
Court’s judgnent for the Comm ssioner of Internal Revenue and
acconpanyi ng order that Rhodes pay an incone tax deficiency of
$27,928.00 for 1998 and $28,547.00 for 1999; an additional tax of
$6, 982. 00 for 1998 and $7,048.25 for 1999 for failure to file a tax
return under 26 U.S.C. 8§ 6651(a)(1); an additional tax of $1,277.94

for 1998 and $1,362.51 for 1999 for underpaynment of estinmated tax

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5. 4.



under 26 U. S.C. § 6654; and a penalty of $2,000.00 for the filing
of a frivolous petition under 26 U S. C. 8 6673(a)(1)(B). W
AFFI RM  The Conmi ssioner noves for damages of $6,000. 00 pursuant
to 28 U S.C. § 1912 and FED. R App. P. 38. Rhodes in turn noves for
sanctions agai nst Commi ssioner in the amount of $8, 000. 00 pursuant
to 28 U.S.C. § 1912 and FeED. R Aprp. P. 38. W AFFIRM t he judgnent
of the Tax Court, GRANT the notion of the Conmm ssioner and DENY the
noti on of Rhodes.
| . BACKGROUND
In 1998 and 1999, Rhodes, a U S. citizen, resided in
Texas and received wage incone from various consulting and
engi neering | obs. I ncl uding investnent incone, Rhodes earned
$110,138 in 1998 and $110,826 in 1999. In both years, however,
Rhodes clained to be exenpt from federal inconme tax on the W4
forms he submtted to enployers. As a result, no federal incone
tax was withheld from Rhodes’s wages in 1998 and 1999, and Rhodes
did not file federal incone tax returns for either year.
1. 1 SSUES
As an initial matter, Rhodes clains that he cannot be found in
deficiency wthout there first being an assessnent against him
Second, Rhodes clainms that he owed no tax for 1998 and 1999 because
wages paid to Anerican citizens within the United States are not
taxabl e inconme, nor are such wages inconme in the “constitutiona

sense.” Third, Rhodes clains that additional taxes against himare



i nappropriate, as he was within statutory exceptions to liability.

These argunents are contrary to established |aw and are w thout

merit.
1. DI SCUSSI ON
A | ssues on Appeal
W reviewthe factual findings of the Tax Court for clear
error, and its conclusions of |aw de novo. Cook v. Commir.,

349 F. 3d 850, 853 (5th Cir. 2003).
Rhodes first contends that an assessnent nust precede
deficiency. This court has reached the opposite conclusion. State

Farm Life Ins. Co. v. Swift, 129 F.3d 792, 800 n.41 (5th Gr.

1997) (“An assessnent is not a prerequisite to tax liability.”)

(quoting Moran v. United States, 63 F.3d 663, 666 (7th Cr. 1995).

That the Comm ssioner had not nade an assessnent agai nst Rhodes

does not preclude a deficiency finding.

The claimthat wages and investnent incone are sonmehow
exenpt from federal taxation is a tired one, and has been

repeatedly rejected. In Lonsdale v. Commir., 661 F.2d 71, 72 (5th

Cir. 1981), this court |abeled such clains “neritless,” “stale,”

and “long settled.” See also Capps v. Eqgers, 782 F.2d 1341, 1343

(5th Cr. 1986)(such a claim is “manifestly and patently

frivol ous”). The Constitution grants Congress the power to tax
“incomes. . . from whatever source derived . . . .7 U'S. ConsT.
AMEND. XVI. The federal inconme tax is to be inposed upon every



citizen and resident of the United States. 26 U.S.C. § 1 Taxable

income is gross income less dlowable deductions. 26 U.S.C. 8§ 63(a). For tax

pur poses, (gross incone is all income from whatever source
derived.” 26 U S.C § 61(a). | ndeed, “Congress supplied no

limtations as to the source of taxable receipts.” Commir. wv.

d enshaw d ass Co., 348 U. S. 426, 431, 75 S.Ct. 473 (1955). Wages

and i nvestnent incone are unquestionably part of Rhodes’s taxable

i ncone, and the Tax Court’s finding of deficiency was proper.

The assessnent of additional taxes against Rhodes was

simlarly proper. An additional tax may be i nposed for failure to

file areturn, 26 U S. C. 8 6651(a)(l), and an additional tax may aso be assessed for

underpayment of estimatedtax. 26 U.S.C.§8 6654(a). Under 26 U.S.C. § 7491(c),

the Comm ssioner bears the burden of proof for show ng that
addi tional taxes are appropriate. Here, that burdenis easily net,
as Rhodes concedes that he did not file a tax return for 1998 or
1999, and that with the exception of $354 withheld in 1999, he nade
no tax paynents in either year. |In response to the Conm ssi oner,
Rhodes produces no evi dence beyond his m sgui ded i nterpretation of
U S tax law, and therefore cannot denonstrate reasonabl e cause for
his actions. Rhodes’s reliance on frivolous |egal clainms does not

excuse his failure to file a tax return. Brittinghamv. Conmir.,

66 T.C. 373, 415 (1976), aff’'d 598 F.2d 1375 (5th G r. 1979). He
further offers no credible evidence that he falls within the

exceptions to 26 U.S.C. 88 6651, 6654. As there is no clear error
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by the Tax Court, its assessnent of additions was appropriate in

bot h i nst ances.

The Tax Court’s inposition of a $2,000 penalty against
Rhodes under 26 U. S.C. § 6673 is reviewed for abuse of discretion.

Sandvall v. Conmmir., 898 F.2d 455, 459 (5th CGr. 1990). Aclaimis

“frivolous” under 26 U S.C. 8§ 6673(a)(1)(B) if “it is contrary to
establ i shed | aw and unsupported by a reasoned, col orabl e argunent

for change in the law.” Coleman v. Conmmir., 791 F.2d 68, 71 (7th

Cir. 1986). Rhodes’s case is based upon frivolous clainms that are
contrary to relevant statutes and case |law, and Rhodes has
continued to assert these clains even after being nade aware of
their frivolousness on several occasions. |In light of the waste of
court resources caused by Rhodes, a $2,000 penalty was certainly

within the Tax Court’s discretion.
B. Mbt i ons

Comm ssi oner now seeks sanctions agai nst Rhodes for his
frivol ous appeal. This court may inpose “just damages and single
or double costs to the appellee.” FED. R Arp. P. 38. Danmmges are
appropriate when an “appeal is baseless, presents no colorable
claim of error, and raises repeatedly rejected contentions.”

Knoblauch v. Commir., 749 F.2d 200, 202 (5th Gr. 1984).

Simlarly, this court may award “just damages...and single or
double costs” for delay caused by appeal. 28 US C § 1912.

Rhodes’ s appeal is founded upon the repeatedly rejected contentions
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t hat wages are not taxable and that assessnent is required prior to
deficiency. He offers no colorable claimof error. 1In spite of
being told throughout his trial that his clains were frivol ous, and
bei ng sancti oned by the Tax Court, Rhodes neverthel ess brought this

appeal, recycling the sane frivolous argunents. A lunp sum

sanction is appropriate in this case, Parker v. Commir., 117 F. 3d.

785, 787 (5th Cir. 1997), and $6,000.00 is a reasonabl e anmount.

Rhodes’ s cross notion for sancti ons agai nst the Tax Court
and Conmi ssioner is inpermssible under FED. R App. P. 38 and 28
US C 81912, as heis the party appealing the judgnent of the Tax
Court . It should be further noted that Conmm ssioner, unlike
Rhodes, raised valid | egal argunents at trial, and thus Rhodes is

W t hout support for sanctions.
CONCLUSI ON

For the foregoing reasons, the decision of the tax court is
AFFI RMED, Conmi ssioner’s notion for damages under Fed. R App. P

38 i s GRANTED, and Rhodes’'s notion for sanctions is DEN ED



