United States Court of Appeals
Fifth Circuit

FILED

|N THE UNI TED STATES COURT OF APPEALS  epruary 17,2005

FOR THE FI FTH CIRCU T Charles R. Fulbruge llI
Clerk

No. 04-70008

ROBERT ALAN SHI ELDS

Petitioner - Appellant
V.

DOUG DRETKE, DI RECTOR, TEXAS
DEPARTMENT OF CRI M NAL JUSTI CE
CORRECTI ONAL | NSTI TUTI ONS DI VI SI ON,

Respondent - Appell ee

Appeal fromthe United States District Court for the
Southern District of Texas, Galveston
(3:99-CV-753)

Before JOLLY, WENER, and DENNI'S, Crcuit Judges.
PER CURI AM *

Petitioner-Appell ant Robert Al an Shields seeks a certificate
of appealability (“COA’) on nultiple issues that the district
court deened unworthy of collateral review Shields al so appeals
the district court’s order granting summary judgnent in favor of
respondent - appel l ee Doug Dretke (“the State”). Shields further
appeal s the district court’s order denying an evidentiary hearing

under 28 U.S.C. § 2254(e)(2).

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



Because Shields has failed to nmake a substantial show ng of
the denial of a constitutional right, we deny his application for
a COA on all of his clains after a threshold inquiry on the
merits. We further find that the district court did not abuse
its discretion when it denied Shields an evidentiary hearing.

| . PROCEEDI NGS

In 1994, a Texas grand jury indicted Shields for the nurder
of Paula Stiner while in the course of commtting and attenpting
to commt burglary and robbery. In 1995, a jury found Shields
guilty of capital nurder. After the penalty phase, the jury
recommended the death penalty, and, in October 1995, the tria
court sentenced Shields to death.

Shields directly appeal ed his conviction and sentence to the
Texas Court of Crimnal Appeals (“TCCA’). In 1998, the TCCA
affirmed Shields’s conviction and sentence.! Shields filed a
nmotion for rehearing, which that court deni ed.

Shields tinely filed an application for a wit of habeas
corpus in the state trial court. The trial court entered
findings of fact and conclusions of |law, recomendi ng that relief

be denied.? The TCCA adopted the trial court’s findings of fact

! See Shields v. State, No. 72,278 (Tex. Crim App. Feb. 25,
1998) (unpublished).

2 See Ex parte Shields, No. 94CR1685-83 (112nd Judici al
District Court of Galveston County, Texas, Cct. 14, 1998).
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and conclusions of law and denied relief after its own review of
the record.?®

In 1999, Shields tinely filed a petition for a wit of
habeas corpus in the United States District Court for the
Southern District of Texas. Shields’s federal habeas petition
cont ai ned nunerous unexhausted clainms. After the state filed its
opposition to Shields’'s petition, in which it argued that the
majority of Shields’s clains were unexhausted and therefore
procedurally barred, Shields noved to stay the proceedings
pending his return to state court to exhaust the unexhausted
cl ai ns. The district court granted the notion and allowed
Shields to return to state court to exhaust his clains. The
order further permtted Shields to refile his federal petition
wthin 90 days if the TCCA denied relief. Pursuant to the
district <court’s order, Shields filed a successive habeas
application with the TCCA

In 2002, the TCCA denied Shields’'s successive state habeas
application as an abuse of the wit under state statute.?
Shields then refiled his federal petition in the district court.

In 2003, the district court denied Shields s petition, denied his

3 See Ex parte Shields, No. 72,278-01 (Tex. Crim App. Dec.
9, 1998).

4 See TeEXx. CooE CRM Proc. art. 11.071 8 5 (Vernon’s 1999).
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request for an evidentiary hearing, and rendered sumary judgnent
in favor of the State. Shields filed a notion in the district
court to alter or to anend its judgnent under Federal Rule of
Cvil Procedure 59(e), and the district court denied the notion.

I n February 2003, Shields sought a COA in the district court
on 28 issues. Based on the TCCA's dismssal of Shields’s
successive habeas petition, the district court rejected the
majority of Shields’s clains as procedurally barred. After a
threshold inquiry on the nerits, the district court rejected
those clains on which Shields had not procedurally defaulted.
Shi el ds now seeks a COA on these issues fromthis court.

1. FACTUAL BACKGROUND

A Qi I t-Innocence Phase

The evidence adduced at trial showed that Tracy Stiner, the
victim s husband, arrived honme fromwork shortly before 6:00 p. m
on Septenber 21, 1994. He discovered his wife's body in the
| aundry room Ms. Stiner’'s body lay on its right side on the
floor of the laundry roomw th her back to the washer and dryer.
The room and the victim were covered in bl ood. The breakf ast
area of the house was in disarray, and the contents of Ms.
Stiner’'s purse were strewn about. There was al so a hammer on the
floor of the breakfast area. As M. Stiner searched the house

he noticed that several itenms —including several pair of socks,



shirts, a book bag, and a kitchen knife — were m ssing. M.
Stiner testified that he later learned that, at 11:37 a.m —a
time when his wife would have been at work — a tel ephone call
had been made from his hone to the honme of one of Shields’s
friends in Spring, Texas.

Dr. WIliam Korndoffer, Galveston County’'s Chief Medical
Exam ner, testified that Ms. Stiner had suffered a blunt traum
to the head and had been repeatedly stabbed in the throat, chest,
and torso. Ms. Stiner also suffered a nunber of defensive
wounds, which indicated that she had struggled with her assail ant
bef ore she di ed.

Detective M chael Wayne Tollett of the Friendswood Police
Departnent testified that he was notified of Ms. Stiner’s mnurder
around 6:16 p.m on Septenber 21 and arrived at the Stiner
resi dence shortly thereafter. Tollett testified that police
lifted Shields’s fingerprints from the |aundry room and that
bl oody shoe prints at the scene were consistent with Shields’s
shoes. Tollett found blood on the purse, the carpet, and a | arge
anount of blood in the laundry room He also found one
screwdriver on the carpet below a broken w ndow and a wooden-
handl ed screwdriver outside. A cigarette butt found at the scene
had saliva on it consistent with Shields’'s saliva. Ms. Stiner’s

car was al so m ssing.



The Shields famly I|ived next door to the Stiners.
Christine Shields, Shields’s nother, testified that a police
officer informed her of Ms. Stiner’s nurder when she returned
home on Septenber 21. The next day, Ms. Shields noticed that
sone itens were out of place in her garage — cushions had been
arranged to form a nakeshift bed, and sone drinks were nearby.
Ms. Shields also found Shields’s pager and one of his shirts
near the cushions, although Shields had not Ilived with his
parents for several nonths and was not welcone in their hone
W t hout at | east one parent present. When Ms. Shields |earned
from nei ghbors that a wooden-handl ed screwdriver |ike one that
she and her husband owned had been used to break into the Stiner
home, she began to suspect that her son was involved in the
crime. She contacted the police and gave them Shields’s friends’
phone nunbers where he m ght be reached.

Shields was arrested on Septenber 24, 1994. At the police
station, police noticed cuts on his hands. There was also a cut
on his right chin and what appeared to be blood on his shoes,
which the police took to the lab for analysis. Shields’s
underwear was al so saturated w th bl ood.

Shields’s fingerprints were found on Ms. Stiner’s
checkbook, on the door leading from the |aundry room to the

garage, and in Ms. Stiner’s car. M. Stiner identified several



of the itenms in Ms. Stiner’s car as having been in his hone
before his wife' s nurder. The bl oody shoe inpression at the
crime scene matched the shoes that Shields wore at the tinme of
his arrest. The bl ood obtained from Shields’s underwear and from
a paper towel at the Stiner honme were consistent with Shields’s
bl ood.

Furt her, evidence showed that Shields had used Ms. Stiner’s
credit card after the nmurder to purchase a suit. Mar k Lang was
manager of Dejaiz’s Men’s Cothing in WIIlowirook Ml and was
wor ki ng on Septenber 21. He testified that Shields cane into the
store around 6:15 p.m and purchased a suit with a credit card in
the name of Paula Stiner. Shields signed the credit card slip in
the nanme of Tracy Stiner, Ms. Stiner’s husband. Wen Lang
noticed a horizontal cut on Shields's finger, Lang was told by
Shields that he had cut his finger while splicing wires at work.
Shiel ds also had a bandage around his mddle finger on his left
hand.

Several of Shields's friends also testified for the
prosecution. Troy Sterner testified that he knew Shields in 1994
and, at that tine, Shields was staying in vacant houses in the
Wodl ands ar ea. Shortly after the nurder, Sterner saw Shields
with cuts on his hand. Shields told Sterner that he had cut them

whil e working at a store.



G na Cykala, a friend of Shields, testified that on the day
of the nmurder she saw Shields at MDonald s at around 8:45 p.m
Shields was driving a big white car that she had never seen
before. Shields told Cykala that he had borrowed the car from a
friend.

Colin Checketts also testified that on Septenber 21, Shields
was driving a white car. Shields told Checketts that he had
obtained the car froma friend, Ray Holt, and wanted to sell it
for $500. He told Checketts that he had cut his hands while
working at a store. He then gave Checketts the suit that he had
purchased at Dejaiz’s Men’s Clothing Store. David Chastain and
Jarrod Moore, two of Shields's friends, testified the sane.

The defense put no witnesses on the stand during the guilt-
i nnocence phase. After hearing all of this evidence, the jury
returned a verdict of qguilty.

A Penal ty Phase

1. Evi dence by the State

At the penalty phase, the State introduced evidence that
Shields had been assessed deferred adjudication probation for
theft/burglary of a notor vehicle in 1992, after which Shields
conpletely disregarded the terns of his probation.

Authorities also arrested Shields in Florida in 1994 for

grand theft auto. In January 1994, Shields and two friends,



Chastain and Checketts, broke into a car in Friendswood, stole a
checkbook and a credit card and charged $150 in cigarettes before
the card was reported stolen. Around the sane tinme, the three
friends broke into a house next door to Shields’s and stole cash,
car keys, and, later, the car itself. They then drove to Florida
in the car, shoplifting along the way. They were arrested in
Florida for grand theft auto. They had also attenpted to break
into a honme in Florida, but they fled when a neighbor spotted
them The jury also heard testinony that in July 1994, Shields
had been involved in stealing credit cards and a cell phone from
anot her car.

Based on the testinony of Shields and his nother, the
Florida court |iaison officer recormended, and the court ordered,
that the conditions of probation be anended to allow Shields to
enter St. Joseph’s Psychiatric Hospital for at |east one nonth to
receive psychiatric evaluation and possible drug treatnent.
After twelve days, the court allowed Shields to report on an
outpatient basis. Shields later m ssed two appointnents in July
1994. On August 10, Ms. Shields urged the court officer to
issue a warrant for Shields so that she could retrieve her
m ssing car, which Shields had stolen.

John Matzelle, a friend of Shields, testified that in June

1994, Shields l|oaded a pistol and pointed it at him When



Mat zel |l e objected, Shields stood up and shoved the gun in
Mat zel l e’'s face, stating that he “could point the fucking gun in
[his] face if he felt like it.” Shields later went in the
backyard and fired the gun twice over the fence, returning to
tell his friends that he “had just shot at his nmail carrier.”
Detective Tollet testified that no mail carrier recalled a
shooting incident on his route that day.

To refute the defense psychiatric testinony, the State al so
called Dr. Edward Gipon as a rebuttal wtness. Responding to a
hypot heti cal question that paralleled the facts of Paula Stiner’s
murder, Dr. Gipon testified that such an offender |acks concern
and renorse for his own action. He further testified that
Shields’s psychiatric records denonstrate poor inpulse control
and aggr essi veness. Dr. Gi pon di agnosed Shi el ds wth
“personality disorder with features of aggressivity, features of
antisocial personality, which is the absence of a social
consci ence, not caring what one does, that sort of thing.” Dr .
Gipon testified that in his opinion, Shields is a future danger.
Dr. Gipon never personally interviewed Shields.

2. Evi dence by the Defense

Ms. Shields testified that Shields had a close relationship
wth his famly until two years after they noved to Col orado from

Texas. At that point, Shields becane wthdrawn and did not get
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along with his father. Wen the famly noved back to Texas,
Shields’s grades were average, and he was a typical fifteen-year
ol d. Shields’'s relationship with his famly deteriorated after
an arrest for theft. He began to associate with “undesirable”
people and at tinmes would disappear from honme for a day or two.
To ensure his graduation, the Shields decided to drop himoff and
to pick himup every day from high school. A nonth or two before
graduation, however, Shields noved out of his parents’ hone
W thout notice. Shields returned only to informhis parents that
he could not live by his father’'s rules. When Shields left
again, it was to Florida in a neighbor’s stolen car.

Ms. Shields arranged professional counseling for Shields in
1993, but he quit after three or four visits. Shi el ds then
refused to see another professional. By June 1994, Shields was
no longer taking the anti-depressant nedication that the St.
Joseph’s doctor had prescribed, and his behavior deteriorated.
Shields left his parents’ honme for good in July 1994 to live in
an abandoned house in the Wodlands. Ms. Shields testified that
in her opinion, Shields could not have nurdered Ms. Stiner
unless Ms. Stiner confronted himfirst. She also testified that
she did not believe that he had entered the home with the intent
to hurt Ms. Stiner. On cross-exam nation, Ms. Shields admtted

t hat she and her husband had tw ce changed the | ocks on the house
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to prevent Shields from breaking in and stealing.

dinical soci al wor ker Fran St. Pet er performed a
bi opsychosoci al assessnent on Shiel ds. St. Peter perforned a
t hree- hour assessnment on Shields the night before her testinony
and interviewed Shields’s nother, father, sister, and brother-in-
law. St. Peter testified that one of Shields’ s close friends had
been killed when Shields was eleven. The incident, she
testified, traumatized him The famly's nove to Col orado then
isolated him and caused him to wthdraw. St. Peter testified
that Shields’'s first introduction to narcotics occurred when he
was a thirteen- to fourteen-nonth old baby, when doctors
prescribed nedication to him to ease the pain after he burned
hi nsel f. Shields tried Valium when he was el even. St. Peter
also testified that Shields had consuned alcohol continuously
since the age of fourteen. By the age of seventeen, 70 to 75 per
cent of Shields’'s tine related to procuring, using, or recovering
from drugs and alcohol. St. Peter questioned the Shields’
attentiveness to their son and stated that the famly essentially
| ed separate |lives.

Dr. Fred Fason testified as to Shields’s alleged future
danger ousness. He testified that a psychiatrist would need to
perform a scientifically-based nedical evaluation on an

i ndi vi dual before making a di agnosis of future dangerousness. He
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al so stated that the American Psychiatric Society has recommended
that its nmenbers not testify as to future dangerousness because
no test has denonstrated that these opinions are scientifically
val i d. Responding to a hypothetical question that traced the
facts of Paula Stiner’'s nurder, Dr. Fason admtted that his
di agnostic inpression was that “he’s a sociopath or antisocia
personal ity disorder.”

Dr. James Marquart, a professor of crimnal justice at Sam
Houston University and a sociologist, testified as to study
results that show that the majority of fornmer death row inmates
in the general prison population do not commt acts of violence
in the prison any nore than any other prison inmate. Dr.
Marquart testified that it is difficult to predict accurately
future dangerousness based solely on the offense conmtted.

Perry Evans and Jose Lozano, enployees of the Gl veston
County Sheriff’'s Departnent, testified that Shields was involved
in four instances of jail msbehavior in over a year. Although
officials had classified Shields as a mninmum security inmate
they based this classification on Shields's representations that
he had no prior crimnal record, no chem cal dependency problem
and lived at his famly hone. Wiile in jail awaiting trial,
Shields was involved in a fight, was in an unauthorized area, and

destroyed, altered, or danmaged county property or the property of
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anot her .

After hearing both the State’'s and the defense’s evidence,
the jury answered the special i ssue question of future
dangerousness in the affirmative and recomended deat h.

1. LAW

Section 2253 of the Antiterrorism and Effective Death
Penalty Act (“AEDPA’) forecloses appeal from a state habeas
proceeding unless a circuit justice or judge issues a COA.°> W
may issue a COA “only if the applicant has nade a substantia
showi ng of the denial of a constitutional right.”® To nake this
show ng, Shields nust denonstrate that “jurists of reason could
disagree with the district court’s resolution  of hi s
constitutional clainms or that jurists could conclude the issues
presented are adequate to deserve encouragenent to proceed

further.”” If the district court denies relief on procedural, as

opposed to constitutional grounds, “a COA should issue when the
prisoner shows, at l|east, that jurists of reason would find it
debat abl e whether the petition states a valid claimof the denial

of a constitutional right and that jurists of reason would find

528 U S.C. § 2253(c)(1)(A).
6 1d. § 2253(c)(2).

" Mller-El v. Cockrell, 537 U S. 322, 327 (2003) (citing
Slack v. McDaniel, 529 U S. 473, 483 (2000)).
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it debatable whether the district court was correct in its
procedural ruling.”®

To determ ne whether to grant a COA, we are limted “to a

threshold inquiry into the wunderlying nerit of [Shields’ s]
clains.”?® This threshold inquiry “does not require ful
consideration of the factual and |egal bases adduced in support
of the clains.”? | nstead, we base our determnation on “an
overview of the clains in the habeas petition and a general
assessnment of their merits.”' \Wen the district or state court
has inposed the death penalty, “any doubts as to whether a COA
shoul d i ssue nust be resolved in [petitioner’s] favor.”?!?

Shi el ds seeks a COA fromthis court on nultiple issues:

(1) The district court erred when it found that Shields
procedurally defaulted on the mjority of hi s
i neffective assistance of counsel clains.

(2) Trial counsel was ineffective in that he failed to
present a viable defense during the guilt-innocence
phase.

(a) The district court overlooked issues of disputed

fact that entitled Shields to proceed on appeal as
to all of his ineffective assistance of counsel

8 Slack, 529 U.S. at 484 (enphasis added); Matchett v.
Dret ke, 380 F.3d 844, 847-48 (5th Cr. 2004).

®Mller-El, 537 U.S. at 327.
01d. at 336.
nd.

12 Hernandez v. Johnson, 213 F.3d 243, 248 (5th Cr. 2000).
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(3)

(4)

(5)

(6)

cl ai ns.

(b) Trial counsel failed to present evidence to
contradict the state’s theory that Shields had
been “lying in wait” for the victim

(c) Trial counsel was ineffective in that he refused
to permt Shields to testify to present an
alternative version of events and because he
swi tched defense theories mdway through trial.

Tri al counsel was ineffective during the guilt-

i nnocence phase of the trial in that he:

(a) failed to object to the introduction of the hamer
and knives found at the scene of the crine.

(b) failed to object to the testinony of Shields’s
not her, Christine Shiel ds.

(c) failed to object to the adm ssion of Shields's
out - of -court statenents to t he Whodl| and
subdi vi si on wi t nesses.

(d) failed to consult with forensic evidence experts
to rebut the state’s case.

Trial counsel’s performance during opening and cl osing
argunents at the qguilt-innocence phase constituted
i neffective assistance of counsel.

(a) Trial counsel failed to object to the state’'s
opening argunent that allegedly consisted of
victim inpact information and characterized the
evi dence of guilt as concl usive.

(b) Trial counsel failed to present an adequate
cl osi ng argunent.

Tri al counsel was ineffective during the guilt-
i nnocence and puni shnment phases in that he failed to
obtain a confidential defense psychiatric expert under
Ake v. Gkl ahoma'® to exam ne Shields.

Trial counsel’s performance during the state’s case-in-

chief at the punishnent phase constituted ineffective

assi stance of counsel because he:

(a) failed to require the state to prove the
extraneous offenses admtted as evidence of future
danger ousness.

13 470 U.S. 68 (1985).
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(7)

(8)

(9)

(b) allowed inconpetent wtnesses to testify and
failed to investigate the wtnesses to inpeach
themeffectively.

Trial counsel’s performance during the defense’s case-
i n-chi ef at t he puni shnent st age constituted
i neffective assistance of counsel because he:

(a) failed to present the theory of self-defense and
Shields’s alleged lack of intent to the jury as
mtigating evidence.

(b) failed to investigate and to prepare Shields’s
background history and inconpetently presented
puni shnment phase evi dence.

(c) failed to prepare adequately the mtigation
specialist witness, Fran St. Peter.

(d) admtted damagi ng evidence through the mtigation

specialist that would have otherw se been barred

under Estelle v. Smith. *

failed to present effectively mtigating evidence.

failed to present a viable insanity defense or to

present evidence on Shields’'s alleged dimnished
capacity.

(g failed to wuse effectively defense experts Dr.
Fason and Dr. Marquart.

(h) elicited positive answers to the special issues —
that the jury was to consider to determ ne whet her
to inpose a life sentence or death — from two
def ense w tnesses.

—
— D
N N

Trial counsel was ineffective in that he failed to
present a coherent defense to the state’'s case on
future dangerousness.

Trial counsel’s performance at the puni shnent phase was

ineffective in that he:

(a) opened the door to the rebuttal testinony of Dr.
Gipon by introducing psychiatric records produced
by the state’s nental health expert.

(b) introduced into evidence exhibits that suggested
an affirmative answer to the special issues.

(c) failed to object to the state’'s hypothetica
gquestions posed to Dr. Gipon.

14 451 U.S. 454 (1981).
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(d) failed to request a hearing under Texas Rule of
Evi dence 705(b) and to object under Daubert v.

Merrell Dow Pharmaceuticals, Inc.'™ to determne
the scientific foundations of Dr. Gipon’s
opi ni on.

(10) Trial counsel was ineffective at the punishnment phase
inthat he failed to object to the state’s comment that
Shi el ds | acked renorse.

(11) The cunulative effect of trial counsel’s errors
prej udi ced himand deprived himof effective assistance
of counsel.

(12) Trial counsel conducted a deficient voir dire, thereby
depriving Shields of his Sixth Amendnent right to an
inpartial jury.

| V. COA: Procedural Default
Whet her the trial court erroneously concluded that
Shields procedurally defaulted on the majority of his
i neffective assistance of counsel clains.

We have al ways required that a habeas petitioner exhaust his
clains in state court before proceeding to federal court on those
clains: “[A] state prisoner seeking to raise clains in a federa
petition for habeas corpus ordinarily nust first present those
clains to the state court and nust exhaust state renedies.”?*®
“Under the procedural default doctrine, a federal court nay not

consider a state prisoner’s federal habeas claim when the state

based its rejection of that claimon an adequate and i ndependent

15 509 U.S. 579 (1993).

6 Martinez v. Johnson, 255 F.3d 229, 238 (5th Cir. 2001)
(citing 28 U.S.C. § 2254(b)).
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state ground.”' If the petitioner fails to present his clains
to the appropriate state court, his clainms are procedurally
defaulted. Defaulted clains “wll not be regarded as a basis for
granting federal habeas relief.”!® Nevert hel ess, a petitioner
may overcone any procedural default “if he can denonstrate cause
for the default and actual prejudice as a result of the alleged
violation of federal law "' “‘Cause . . . requires a show ng of

sone external inpedinment preventing counsel from constructing or

raising the claim’”?° To denonstrate prejudice, a petitioner
must show “‘not nerely that the errors at . . . trial created a

possibility of prejudice, but that they worked to his actual and

substanti al disadvantage, infecting his entire trial with error
of constitutional dinensions.’”?

A petitioner my also overcone procedural default by

7 Martin v. Maxley, 98 F.3d 844, 846 (5th G r. 1996).
Shi el ds al so argues that Texas’'s abuse-of-the-wit doctrine is
not an adequate and i ndependent state ground. For the reasons
stated infra, see n. 70, we reject this argunent.

8 Ogan v. Cockrell, 297 F.3d 349, 356 (5th Cr. 2002)
(citing Martinez, 255 F.3d at 239).

9] d.

20 Mcd eskey v. Zant, 499 U. S. 467, 497 (1991) (quoting
Murray v. Carrier, 477 U. S. 478, 492 (1986)) (enphasis in
original).

2L Murray, 477 U.S. at 494 (quoting United States v. Frady,
456 U. S. 152, 170 (1982)) (enphasis in original).
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denonstrating that “failure to consider the clains will result in
a fundanmental mscarriage of justice.”?? To denonstrate a
“f undanent al m scarriage of justice,” the petitioner nust
“establish that under the probative evidence he has a col orable
claim of factual innocence” — or, “actual innocence.”? A

petitioner may denonstrate actual 1innocence during the gquilt-

i nnocence phase by showing that, in view of the identified
constitutional error, “it is nore likely than not that ‘no
reasonable juror’ would have convicted him?”»?2 When the

petitioner challenges a sentence of death, he nust establish
actual innocence by showi ng that “but for a constitutional error,
no reasonable juror would have found the petitioner eligible for
the death penalty under the applicable state |aw. "%

Shields contends that the district court erred when it held
that he procedurally defaulted on the najority of his ineffective
assi stance of counsel cl ains. The district court held that
Shi el ds had procedurally defaulted on all of his clainms except —

as nunbered in this opinion —3(a), (9)(c), and (9)(d). Shields

22 Col eman v. Thonpson, 501 U.S. 722, 750 (1991).

2 sawer v. Witley, 503 U.S. 333, 339 (1992) (quoting
Kuhl mann v. WIlson, 477 U. S. 436, 454 (1986)).

24 Schlup v. Delo, 513 U. S. 298, 329 (1995).

%5 Sawyer, 503 U.S. at 336.
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argues that during his state habeas proceeding, he filed in the
TCCA an Energency Mdtion to Abate Habeas Appeal and for D sm ssal
wth Prejudice in which he (1) inforned the court that habeas
counsel was ineffective in failing to present nunerous clains to
the court; (2) asked the court to dism ss his habeas counsel; and
(3) asserted his right to self-representation. Wthout providing
reasons, the TCCA denied this notion outright.

Shields nmaintains that the state court’s denial of his

energency notion — which, he urges, was a denial of his Sixth
Amendnent right to self-representation — constitutes cause and
prejudice to excuse the procedural default. The State, on the

ot her hand, contends that Shields nerely asserts a claim for
i neffective assistance of habeas counsel and that our precedent
controls here.?®

In Ogan v. Cockrell, the petitioner argued for the first

time on appeal that the state court had denied him neani ngful
access to the courts, equal protection, and due process when it
refused to “renedy its earlier error of appointing him
ineffective [habeas] counsel.”?” \Wile the application to the
Texas Court of Crimnal Appeals was pending, Oyan wote a letter

to the court, in which he asked the court to dism ss his habeas

26 gan v. Cockrell, 297 F.3d 349 (5th G r. 2002)

27 | d. at 356.
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counsel and appoint another attorney.?® The letter also included
a pro se notion that requested the renoval of QOgan’s appellate
counsel and provi ded exanpl es of counsel ’s al | eged
i nconpet ence. ?°

The district court rejected Ogan’s argunent and dism ssed
several of Ogan’s clains as procedurally barred because Ogan’s
appoi nted habeas counsel had failed to raise them before the
state courts.® W affirmed the district court and in so doing,
reaffirmed our long-standing holding that an ineffective
assistance of state habeas counsel claim does not constitute
sufficient cause to overcone the procedural bar because there is
no constitutional right to conpetent habeas counsel .3

On its face, Ogan clearly forecloses Shields’'s argunents.
Shi el ds argues, however, that this matter is distinct from Ogan
because he asserted his Sixth Anmendnent right to self-
representation to the TCCA, which denied himthat right. Noting
that “cause” requires a force external to the petitioner that
prevents him from developing the record and from asserting his

clains to the state courts, Shields argues that the “Texas Court

%8 See id. at 365 n. 3.
2% See id.

% See id. at 356.

%1 See id. at 357.
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of Crim nal Appeal s’ deni al of Shields right to self-
representation was the ‘external force’ and interference that
made conpliance not only inpractical but inpossible.”

Shields’s argunent, although novel, is neritless. First,
neither we nor the Suprene Court has established a federal
constitutional right to self-representation on collateral review

Further, in Martinez v. Court of Appeal, the Suprene Court

explicitly held that there is no federal constitutional right to
sel f-representation on di rect appeal from a crimna

convi ction. 32 It is inplausible, therefore, that there would
exi st such a right on collateral review Accordingly, the TCCA s
denial of Shields’'s right to self-representation on collateral

review does not denonstrate a substantial showi ng of the denia

of a constitutional right sufficient to support the granting of a
COA or to excuse his procedural default. Accordingly, we are
barred fromconsidering those clains that Shields failed to raise
before the Texas courts and which the TCCA | ater dism ssed as an
abuse of the wit. Notwi t hstanding this bar, however, our
i ndependent review of the record denonstrates that the district
court held that Shields had procedurally defaulted on one claim

that we find he raised in his state petition.

%2 528 U. S. 152, 163 (2000).
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In his reply brief, Shields specifically argues that he did
not procedurally default on claim (6) through (11).* daim
(11) charges that the cumul ative effect of trial counsel’s errors
prejudiced him and deprived him of effective assistance of
counsel . Shields specifically raised this issue in his state
habeas application and thus has not waived it.

Less clear is whether Shields raised clains (6) through (10)
in his state habeas petition. Shi el ds argues that these five
clains specifically challenge trial counsel’s performance at the
puni shment phase and are not procedurally barred because his
state habeas application specifically challenged trial counsel’s
performance during the punishnment phase. In effect, Shields
argues that because his state habeas application challenged trial

counsel’s performance at his punishnment phase, he did not

3% Shields also asserts that he preserved the other clains
in his federal habeas petition before the district court that
chal l enge errors at the guilt/innocence phase of the trial.
Shields’s state habeas petition belies this assertion. The only
aspects of the trial challenged in Shields’s state habeas
application were the failure of trial counsel to object to (1)
the testinony of Lang as to the credit card purchase of the suit
two hours after the nurder, and (2) the adm ssion of the hanmer
and the knives. Wether on purpose on through inadvertence of
counsel, Shields does not seek a COA on the failure to object to
Lang’ s testinony at the guilt/innocence phase (although, as we
di scuss bel ow, he does chall enge the inclusion of this extraneous
of fense in the hypotheticals posed to Dr. Gipon at the
puni shment phase). As noted bel ow, Shields has properly
preserved his challenge to the hammer and the knives.
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procedurally default on any clains that he raises in his federal
petition that concern his punishnment phase. W do not read
Shields’s state habeas petition so broadly.

Claim (6) alleges that trial counsel was ineffective during

the punishnent phase of the trial because he failed to require

the state to prove the extraneous offenses, and allowed
i nconpetent witnesses to testify. The substance of claim (6)
challenges the testinony of John Hernandez, the probation
officer, who testified that: (1) Shields commtted car theft (for
whi ch he was never charged or prosecuted); (2) Shields had been
institutionalized and had not continued his counseling when
released; and (3) Shields’s own famly did not Ilike him
Further, Caim (6) challenges the testinony of Chastain, Holt
and Mat zel |l e.

Shields nentioned none of these wtnesses in his state
habeas application. Nei ther did Shields nention the extraneous
of f enses. Al t hough Shields, in his state habeas application,
mentions trial counsel’s ineffectiveness in allow ng testinony on

the extraneous offenses at the quilt-innocence phase, the only

wtness (and extraneous offense) t hat the state habeas
application chall enged was Lang, who testified as to the purchase
that Shields nade after the nurder using Ms. Stiner’s credit

card. Lang did not testify during the punishnment phase of the
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trial. Accordingly, to the extent that Shields now chall enges

any “extraneous offense” evidence at his punishnent phase,

Shields did not fairly present this claimto the state court and
has procedurally defaulted on it.

Shi el ds al so asserts that he did not procedurally default on
claim (7), which contains eight sub-clains. Wth the exception
of sub-claim (7)(f), we find no nention of the other clains in
Shields’'s state habeas petition. Shields specifically argued in
his state habeas application that his trial counsel failed to
present evidence on Shields's alleged brain defects during the
puni shment phase of his trial.?3 In his federal petition,
however, Shields alleges in sub-claim (7)(f) that trial counsel
was ineffective in failing to present a viable insanity defense
and evidence on Shields’'s alleged di mnished capacity during the

quilt/innocence phase of the trial. W find no nmention in

Shields’s state habeas petition that trial counsel was
ineffective for failing to produce evidence of dimnished

capacity or insanity at the guilt/innocence phase, which, Shields

argues, would have provided him with an affirmative defense to

mur der . Accordingly, Shields did not fairly present this claim

3 1n his state habeas petition, Shields raised this claim
of error with respect to the testinony of Fran St. Peter, who
testified only during the punishnent phase of the trial.
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to the state court and is procedurally barred from bringing it
now.
Claim (8) of Shields's federal petition alleges that trial

counsel was ineffective at the punishnent phase because he failed

to present a coherent defense to the state’s case on future
dangerousness. Specifically, Shields contends that trial counsel
failed to famliarize thenmselves “with the nethods of risk
assessnent of future dangerousness” and failed to cross-exam ne
Dr. Gipon “on the erroneous correlations in his analysis.” In
his state habeas application, Shields challenged the State’'s
hypot heti cal questions posed to Dr. Gipon and trial counsel’s
failure to object to Dr. Gipon as an expert. Nei t her of these
clains —properly preserved in federal sub-clainms (9)(c)-(d) —
challenged trial <counsel’s failure to present a “coherent
def ense.” Accordingly, Shields has procedurally defaulted on
this claim?3®

Federal sub-clainms (9)(a)-(b) contend that trial counsel was
i neffective because he (a) opened the door to the rebuttal
testinony of Dr. Gipon by introducing psychiatric records
produced by the State’'s nental health expert, and (b) introduced

into evidence exhibits that suggested an affirmative answer to

% |In any event, the argunents in this claimare sonewhat
preserved in federal sub-clainms (9)(c)-(d).
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the special issues. Shields has procedurally defaulted on these
two sub-cl ai ns. Nowhere in his state habeas petition did he
chal l enge the introduction of exhibits at the punishnment phase.
Accordi ngly, Shields procedurally defaulted on these clains.

Feder al claim (10) all eges that trial counsel was
ineffective at the punishnent phase in that he failed to object
to the state’s coment during closing argunent that Shields
| acked renorse. Specifically, Shields alleges that the State

violated Giffin v. California® because the comment that Shields

| acked renorse indirectly comented on Shields’s refusal to

testify, which is protected by the self-incrimnation clause of

the Fifth Amendnent. After careful review of Shields's state
habeas petition, we find no nention —direct or indirect — of
this claim It is, therefore, procedurally barred from our
revi ew.

Accordingly, we conclude that jurists of reason would not
disagree with the district court’s conclusion that Shields is
procedurally barred from asserting the majority of hi s
i neffective assistance of counsel clains. W agree with the
district court that Shields properly preserved clains (3)(a),

(9)(c), and (9)(d). We disagree with the district court that

3% 380 U.S. 609 (1965).
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Shields procedurally defaulted on claim (11), his cunulative
error claim W hold that jurists of reason could disagree
whet her the district court was correct in its procedural ruling
on this claim? Because Shields nust also denonstrate the
denial of a constitutional right on this claim?3® however, we
resol ve bel ow whether Shields is entitled to a COA on the four
clains that he has properly preserved.
V. COA: Preserved dains (3)(a), (9(c), (9)(d), and (11)

A Legal Standard

To be entitled to relief wunder the AEDPA,  a habeas
petitioner must show that the state court resolution of his case
was either “contrary to, or involved an unreasonabl e application
of, clearly established federal |aw, as determ ned by the Suprene
Court of the United States,” or “resulted in a decision that was
based on an unreasonable determ nation of the facts in |ight of
the evidence presented in the State court proceeding.”? Qur
review on a request for a COA is simlarly circunscribed by the
AEDPA, and “our duty is to determne not whether [Shields] is

entitled to relief, but whether the district court’s concl usion

37 See Slack, 529 U.S. at 484.

%% See id. at 485 (“Section 2253 mandates that both showi ngs
be made before the court of appeals nmay entertain the appeal.”).

3 28 U.S.C. § 2254(d).
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(that the state court adjudication was not contrary to or an
unreasonabl e application of federal law) is one about which
jurists of reason could disagree.”*

As all of Shields’s preserved clains relate to the
i neffective assistance of his trial counsel, he nust show both
(1) that counsel’s representation was deficient, and (2) that
trial counsel’s deficient performance prejudiced him®* | f
Shields fails to carry his burden on either elenent, we nmay
reject his claim®#

To establish that counsel’s performance was deficient,
Shi el ds must show that “counsel’s representation ‘fell below an
obj ective standard of reasonableness.’”*® Although no specific
guidelines exist to evaluate attorney conduct, “[t]he proper
measure of attorney performance remains sinply reasonabl eness
under prevailing professional norns.”*

To show that a deficient performance by trial counsel was

40 Thacker v. Dretke, —F.3d — 2005 W. 18542, at *2 (5th
Cr. Jan. 5, 2005); see WIllians v. Puckett, 283 F.3d 272, 277
(5th Gr. 2002).

41 Strickland v. Washington, 466 U S. 668, 687 (1984).

42 See id. at 697.

43 Soffar v. Dretke, 368 F.3d 441, 472 (quoting Strickland,
466 U. S. at 688).

4 Strickland, 466 U.S. at 688.
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prejudicial, Shields nmust denonstrate “a reasonable probability
that, but for counsel’s unprofessional errors, the result of the
proceedi ng woul d have been different.”* “An error by counsel
even if professionally unreasonable, does not warrant setting
aside the judgnent of a crimnal proceeding if the error had no
effect on the judgnent.”% Rat her, we nust deternine whether
“there is a reasonable probability that counsel’s errors affected
the outcone of the trial.”% “A reasonable probability need not
be proof by a preponderance that the result would have been
different, but it nust be a showing sufficient to underm ne
confidence in the outcone.”*

B. Claim(3)(a)

Shield s first properly-preserved claim alleges that his
trial counsel was ineffective during the guilt-innocence phase of
the trial because he failed to object to the adm ssion into
evidence of the hamrer and knives found at the scene of the
crimre. Wth regard to both weapons, Shields specifically argues

that he nerits a COA on this claimbecause no evi dence connected

% 1d. at 694.
6 |d. at 691.
47 Soffar, 368 F.3d at 478.

 Wlliams v. Cain, 125 F.3d 269, 279 (5th Cr. 1997)
(citing Strickland, 466 U . S. at 694).
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the weapons to the crinme, or, stated differently, no wtness
testified and no testing reveal ed that the weapons introduced by
the prosecution were the weapons used during the crine.

Citing Texas Rule of Evidence 403, the district court
rejected this claim on the grounds that the probative value of
the hammer and the knives outweighed their prejudicial effect,
and trial counsel need not raise a neritless objection. Agreeing
with the state court, the district court found that if trial
counsel had objected to the adm ssion of this evidence, the state
trial court would not have been wong to overrule the objection.

We agree. Under both the Federal Rules of Evidence and the
Texas Rul es of Evidence, relevant evidence may be excluded if its
probative value is substantially outweighed by the danger of
unfair prejudice.* The advisory conmittee’'s notes to Rule 403

define *“unfair prejudice” as an undue tendency to suggest
deci sion on an inproper basis, comonly though not necessarily,
an enotional one,” and we have adopted this definition.® Wen a
def endant challenges evidence on the basis of Rule 403, we

require courts to “look at the ‘increnental probity’ of the

evidence in question in analyzing the offering party’'s need to

“° FED. R BEviD. 403; Tex. R Ewvip. 403.

*° FEp. R EviD. 403 advisory commttee’'s note; see al so
Jackson v. Johns-Manville Sales Corp., 750 F.2d 1314, 1334 (5th
Gir. 1985).
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make this form of proof and the tendency of the questioned
evidence to invite an irrational decision.”>

Viewing the hamer and the knives within this rubric, we
find that their adm ssion neither suggested a decision on an
i nproper basis nor invited an irrational decision. The hanmer
and the knives were highly probative of the state’s case. Tracy
Stiner discovered the hammer on the floor of his hone when he
di scovered his wife's body. He testified that this hamer was
his and that it was in the garage when he left for work that
morning. Detectives called to the scene found the hamer in the
breakfast room together with an overturned chair, a purse, a
checkbook, and an X-Ray folder from the doctor’s office.® In
addition, the nedical examner, Dr. Korndorffer, testified that
Paul a Stiner suffered a laceration on the top of her head and a
contusion on her forehead consistent with blunt force trauna.
Dr. Korndorffer testified further that these wounds were
consistent wth the hammer found at the scene. He also testified
that Paula Stiner suffered blunt force trauma to her hands, which

bent and damaged her rings and knocked the stone out of one of

51 Jackson, 750 F.2d at 1334 (citing United States v.
Beechum 582 F.2d 898 (5th Cr. 1978) (en banc)).

52 Evidence presented at trial showed that Paula Stiner |eft
work early on the 21st to visit the doctor’s office and, when she
I eft, she was carrying a fol der of X-Rays.
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t hem

Dr. Korndorffer testified additionally that the knife wounds
to Paula Stiner’s body were caused by a knife with a bl ade that
was five inches long and three-fourths of an inch w de. Tracy
Stiner testified that a knife wwth a blade of five inches |length
and a width of three-fourths of an inch was mssing from the
knife set on the counter, and the prosecution introduced the set
of knives fromthe Stiner honme to show that the m ssing one fit
the descriptions of Dr. Korndorffer and Tracy Stiner

We conclude that the probative value of the hammer and the
knives is not outweighed by unfair prejudice. The record clearly
denonstrates that the hammer was the one found at the scene
Record evidence regarding the knives belies Shields s assertion
that they were irrelevant, given M. Stiner’s testinony that the
one knife mssing fromthe set fit the description of the weapon
that caused the stab wounds to Paula Stiner’s body.

More inmportantly, because Shields specifically argues that
no testinony or evidence proved that these were the weapons used
to perpetrate the crinme, we view Shields’s clains of error to the
adm ssibility of the weapons as a challenge to their “chain of
custody.” As we have explained, “[i]n cases where the defendant
gquestions whether the evidence offered is the sane as the itens

actually seized, the role of the district court is to determ ne
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whet her the governnment has made a prima facie showng of
authenticity.”® A “break in the chain of custody sinply goes to
t he weight of the evidence, not its admi ssibility.”® The above-
noted record evidence establishes that the State nade out a prima
facie case of authenticity. Consequently, any possible break in
the chain of custody would only go to the weight the jury
accorded the hamer and the knives.

We cannot say that trial counsel was ineffective for failing
to object to the adm ssion of the hamrer and the knives. Shields
has failed to make a substantial showing of the denial of a
constitutional right with regard to his evidentiary challenge
Thus, we decline to issue a COA on this clains.

C. Caim(9)(c)

Shi el ds advances that trial counsel was ineffective because
he failed to object to the hypothetical questions on future
dangerousness that the State posed to Dr. Gipon at the
puni shment phase of the trial. The prosecutor posed three such
questions to elicit Dr. Gipon’s opinion on Shields’'s future
danger ousness:

| would like to go over a hypothetical question

3 United States v. Sparks, 2 F.3d 574, 582 (5th G r. 1993).

#1d. (citing United States v. Shaw, 920 F.2d 1225, 1229-30
(5th Cir. 1991)); see also United States v. Dixon, 132 F.3d 192,
197 (5th Cr. 1997) (quoting Sparks).
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wth you, Doctor: Assunme with ne that the nurder was
commtted, the nurder of Paula Stiner was commtted by
a 19-year-old male who burglarized her honme and who
laid in wait for his victim Paula Stiner, for 5 %
hour s. And during that tinme he used the phone, he
gathered up itens that he wanted to steal, he fixed
hi msel f sone food in a skillet, he selected his weapons
whi ch were a hanmmer and a knife.

Assune further with nme the victim entered the
house who was immediately assaulted wth the hamer,
then the knife, struck sonme 27 or nore tines; and
during her horrific struggle to survive, was overcone
and died 10 to 15 mnutes after the initial assault
began.

Assume with nme further that imediately after the
assault on the victimthat the Defendant went over to
the victims purse which was only a very short distance
away from her body, rummaged through the purse, taking
what he wanted, including credit cards, [and] the keys
to her car, which was parked in the garage.

Assune that the person drove to a shopping mall in
Paula Stiner’s car. Wthin about an hour and a half of
having commtted the nmurder, he was at the nmall. He

purchased itens of clothing. He was described as cool,
polite, calm He said that the card was his nother’s
credit card.

Tell us, Doctor, what does that behavior tell you
as a psychiatrist?

Assune further that the man, about two hours or so
later, met with sone friends of his at a fast food
restaurant and again acted nornmal; was not intoxicated,
according to them clained that the car he was driving
was borrowed froma friend, that it was even for sale.

Assune further that later that evening he went out
wth one of his friends to a nightclub in the
Mont gonery County area, acted normal, had sone beers,
just had a good tine.

What does that behavior tell you, Doctor, about
t hat person?

Assunme that during the year prior to the nurder
that the man stole fromhis parents, he burglarized his
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parents’ hone. What does that tell you? \What does
t hat behavior tell you, Doctor?

In response to these hypothetical exanples, Dr. Gipon
testified that the described behavi or denonstrates preneditation,
vi ciousness, and a lack of concern for the victim shown by “the
goi ng about [of] the normal activities of life as if nothing had
actually happened.” He stated that “[a] person who can do that
has little concern for their fellow man, if any.” Dr. Gripon
also stated that such behavior denonstrates a lack of
responsibility and a “rather callous, very hard nature.”>®

Shi el ds asserts that the hypothetical scenarios exaggerated

and m scharacterized the facts of the crine. Shields also
contends that the extraneous offenses —such as the credit card
purchase —— should not have been included in the hypothetical
guesti ons.

Shields’s argunents are neritless. He does not explain how
t he hypot hetical exanples m scharacterize or exaggerate the facts
that the State presented at trial. Based on our review of the

record, the hypothetical presentations neither m scharacterized

% Shields relies heavily on this argunent because in the
affidavit of an investigator who interviewed the jurors after the
jury inposed the death penalty —attached to his state habeas
application —one of the jurors stated that Dr. Gipon nade a
better presentation on future dangerousness than the defense
W tnesses and that “[s]he believe[d] that all of the other jurors
felt the sane way about Dr. Gipon.”
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nor exaggerated the facts of Paula Stiner’s nurder. Rather, they
parall el ed the evidence that the state introduced at trial. | f
trial counsel had objected, his objection would have been
meritless. The failure to raise neritless, futile objections
does not constitute ineffective assistance of counsel. ®®

As for Shields’s “extraneous of fenses” argunent, he fails to
point to an extraneous offense in the hypothetical exanples. Qur
review of Shields's state habeas petition does reveal, however
that he referred to Mark Lang s testinony about the credit card
purchase of the suit that occurred two hours after the nurder.
The record clearly reflects that Lang testified to the facts that
the prosecutors included in the hypothetical questions.

Further, we reject any possible argunent that Shields nmakes
wth regard to the admssibility and use of such testinony.
Tracy Stiner testified that when he arrived hone on the day of
the nurder, he found his wife's purse and its contents scattered
around on the floor of their breakfast area. He also testified
that Ms. Stiner carried several credit cards in her purse. Lang
testified that on that sane day, Shields used a credit card to

purchase $271.71 in clothing fromDeJaiz's. The nane on the card

¢ See Cark v. Collins, 19 F.3d 959, 966 (5th Cr. 1994);
Koch v. Puckett, 907 F.2d 524, 527 (5th Gr. 1990) (citing Mirray
v. Maggio, 736 F.2d 279, 283 (5th Gr. 1984) (per curiam).
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was Paula Stiner. Shields, identified by Lang, signed the charge

using the nane Tracy Stiner, the victims husband. Lang’ s
testinony tied Shields to the scene of the crime — where he
stole the credit card —and to the attack itself.

Such testinony is clearly adm ssible. Any objection to this
testi nony under Texas Rul e of Evidence 404(b), as Shields appears
to urge, would have been futile. Under Texas Rule of Evidence
404(b), “[e]vidence of other crines, wongs, or acts is not
adm ssible to prove the character of a person in order to show
that he acted in conformity therewith.”® The prosecution did
not use the testinony of Lang —or any corroborating evidence —
to prove the character of Shields. This evidence had rel evance
apart from any possible tendency to prove Shields’s character. 8

Further, wunder our and Texas law, “[f]ruits of the sane
crime are admssible and do not <constitute an extraneous

of f ense. " ° Shields’s use of Paula Stiner’s <credit card

° Tex. R Evip. 404(b). This | anguage tracks that of federal
Rul e of Evidence 404(b).

8 See United States v. Posada-Rios, 158 F.3d 832, 871 (5th
Cr. 1998); Alba v. State, 905 S.W2d 581, 585 (Tex. Crim App.
1995) .

° Skidnore v. State, 530 S.W2d 316, 321 (Tex. Crim App.
1975); see also United States v. Price, 877 F.2d 334, 337 (5th
Cir. 1989) (“Wuere evidence is inextricably intertwined with the
charged offense, it is relevant and not extraneous. If the
chal | enged extraneous evidence is inseparable fromthe evidence
of the charged offense, it is unnecessary to consider its
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constituted fruits of his crine. We are satisfied that jurists
of reason would not debate the district court’s ruling in this
regard, and we deny a COA on this claim

D. Cl aim9(d)

Shields insists that his trial counsel was ineffective for
failure to (1) object to Dr. Gipon’s testinony based on the
i nadm ssible reports on which Dr. Gipon based it,% and (2)
challenge Dr. Gipon under Texas Rule of Crimnal Evidence 702.
Specifically, Shields enphasizes that trial counsel failed to
voir dire Dr. Gipon under Texas Rule of Crimnal Evidence 705(b)
to determne the foundations of his opinion. Shields also
contends that trial counsel failed to challenge Dr. Gipon’s
qualification as an expert under Texas Rule of Crim nal Evidence
702. We reject Shields’s argunents and decline to issue a COA on
this claim

Texas Rule of Crimnal Evidence 705(b) “allows counsel to

voir dire expert witnesses outside the presence of the jury to

adm ssibility under Rule 404(b).”) (citations and quotations
omtted).

8 Contrary to the state’s argunent and the district court’s
finding, Shields explicitly argued in his state habeas petition
that Dr. Gipon testified on the basis of reports that were never
admtted at trial.
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| earn what facts the expert is basing his or her opinion on.”®
“INNeither the rule nor the case law creates a presunption of
error if counsel fails to request voir dire.”% Texas courts
have often held that the rule is not violated when nothing in the
record indicates that counsel did not know on what facts the
expert witness based his opinion.®® |n other words, when defense
counsel knows the basis of the expert’s opinion, there is no need
to invoke this rule.®

Here, the record confirnms beyond cavil that defense counsel
was cognizant of the reports on which Dr. Gipon based his
opi ni on. Al t hough Shields points to no specific reports in his
federal petition, in his state habeas petition, he challenged Dr.
Gipon's reliance on the reports of Drs. Felthous, Barrett,
Hungerford, Franke, and Freednan. | f Shields knew of the basis
of Dr. Gipon's opinion, his counsel nust have. Further, Dr.
Gipon explicitly testified at trial that he based his opinion on
these reports. It is thus clear that because defense counsel

knew of the basis of Dr. Gipon’s opinion, it would have been

61 Saenz v. State, 103 S.W3d 541, 546 (Tex. Ct. App. 2003);
see Brown v. State, 974 S.W2d 289, 292 (Tex. C. App. 1998).

62 Saenz, 103 S.W3d at 546; Brown, 974 S.W2d at 292.
63 Saenz, 103 S.W3d at 546; Brown, 974 S.W2d at 292.
64 Saenz, 103 S.W3d at 546; Brown, 974 S.W2d at 292.
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futile to invoke Rule 705(b).
In addition, we note that Shields provides no explanation as

to why any of the reports on which Dr. Gipon based his testinony

woul d have been inadm ssible. 1n any event, under Texas Rul e of
Crimnal Evidence 703, an expert “can . . . base his opinion
partially on facts or data which is inadmssible, if such

information is commonly relied upon by experts wthin his
field. "5 We perceive no ineffective assistance in counsel’s

failure to challenge Dr. Gipon’'s reliance on, inter alia, the

autopsy report of Dr. Hungerford and psychiatric reports on
Shields from 1993. In addition, our review of the trial
transcri pt convinces us that defense counsel cross-exam ned Dr.
Gipon, including questioning himat the opening of his testinony
wth regard to the validity of his expert opinion. There is no
merit to this claim

Shields also insists that trial counsel was ineffective
because he failed to object to Dr. Gipon on the basis of Daubert

v. Merrell Dow Pharnaceuticals, Inc.®® Specifically, Shields

argues that “the nethodology used by Dr. Gipon was inadequate

and unreliable under the Daubert test because he based his

6 Joiner v. State, 825 S.W2d 701, 707-08 (Tex. Crim App.
1992) (citing Nethery v. State, 692 S.W2d 686, 702 (Tex. Crim

App. 1985)).
66 509 U. S. 579 (1993).
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assessnment of future dangerousness entirely on his judgnent, not
on any enpirical data concerning base rates of violence of life-
sentenced prisoners convicted of capital nurder, nor on any other
data that the science of violence risk assessnent recogni zes.”

As noted, though, Dr. Gipon based his psychiatric opinion
on future dangerousness on the records that related to Shields
and Paula Stiner’s murder. Even though we are sonmewhat troubled
by the absence of a personal interview of Shields by Dr.
Gipon,® we cannot say that counsel was ineffective in failing
to make a Daubert objection to Dr. Gipon’s testinony. Qur
review of the record denonstrates that Dr. Gipon adequately
established his expert credenti al s, which included prior
testinony as to the future dangerousness of a perpetrator on
between twelve to eighteen occasions. We have also noted our
awareness of no clearly established law that prevents a
psychiatrist from basing his opinion on the records of the case
and the psychiatric records of the perpetrator. Shi el ds has
est abl i shed no prejudice here.

Al t hough trial counsel did not object to the testinony of
Dr. Gipon, the defense did put on its own expert wtnesses

during the puni shnent phase to rebut Dr. Gipon’s testinony. Dr.

67 See Flores v. Johnson, 210 F.3d 456, 458 (5th G r. 2000)
(Garza, J., specially concurring).
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Fason testified as to the possible wunreliability of future
dangerousness testinony, and Dr. Marquart testified that studies
reveal that capital inmates are no nore likely to conmt future
violent acts than any other innmates. Trial counsel was not
ineffective when he elected to rely on rebuttal wtnesses to
discredit Dr. Gipon’'s testinony instead of futilely filing a
Daubert objection. W reject Shields’s argunents and deny a COA
on this claim

E. Claim(11)

In his final properly-preserved claim of error, Shields
argues that he deserves a COA on his claim that the cunul ative
effect of trial counsel’s error denied himineffective assistance
of counsel. As we conclude that there was no such error,
however, there can be no cunul ative error. 8

F. Concl usi on

For the foregoing reasons, we deny a COA on Shields’'s
properly-preserved clains. W hold that jurists of reason would
not debate the district court’s rulings. The district court did
not err when it denied Shields a COA on these clains and granted

summary judgnent in favor of the State.

68 See United States v. Mye, 951 F.2d 59, 63 n.7 (5th Gr.
1992) (“Because we find no nerit to any of Mye’'s argunents of
error, his claimof cunulative error nust also fail.”).
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VI. Evidentiary Hearing

Shields also urges that the district court erred when it
failed to grant his request for an evidentiary hearing on his COA
clains. Shields reiterates many of the argunents that he raised
in his challenge to the district court’s ruling on his procedural
default clains. Shields contends that 28 U S . C. 8§ 2254(e)(2)
does not bar an evidentiary hearing here because he did not fail
to develop the factual bases of his clains in state court.®®
Shi el ds asserts that because the Texas courts inpeded the factual
devel opnent of his claim—thus involving no failure on his part
—— Section 2254(e)(2) does not apply. Shields maintains that he
is entitled to an evidentiary hearing to resolve factual disputes

t hat concern

6 Section 2254 provides
(2) If the applicant has failed to devel op the factual
basis of a claimin State court proceedings, the court
shall not hold an evidentiary hearing on the claim
unl ess the applicant shows that —
(A) the claimrelies on —
(i) anewrule of constitutional |aw, made retroactive to
cases on collateral review by the Suprene Court, that was
previ ously unavai l abl e; or
(ii1) a factual predicate that could not have been
previ ously discovered through the exercise of due
diligence; and
(B) the facts underlying the claimwould be sufficient
to establish by clear and convincing evidence that but
for constitutional error, no reasonable factfinder
woul d have found the applicant guilty of the underlying
of f ense.

28 U.S.C. 8§ 2254(e)(2) (enphasis added).
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procedural default, and those relating to “cause” and

“prejudice” include the conpetence of counsel, whether

state action inpeded Petitioner’s ability to present

his clains on direct appeal and on state habeas,

whet her the basis of trial counsel’s decisions were

tactical or negligent and prejudicial, and the many

ot her factual issues detailed herein.

Shields further contends that the district court erred when it
did not grant him an evidentiary hearing because the state court
never “adjudicated” his clains, but only issued a perfunctory
one- page denial to the 600-plus-page petition. "

Accordi ngly, pursuant to Section 2254(e)(2), because Shiel ds
does not contend that his clains of error rely on a new rule of
constitutional |aw or a factual predicate that he could not have
di scovered with due diligence, he is not entitled to an
evidentiary hearing if he failed to develop a factual basis for
his claimin the state court proceedi ngs.’

Shields was not diligent in pursuing the factual predicates

of his clains. He contends that he exercised due diligence by

0 Shields also contends that he is entitled to an
evidentiary hearing on whether Texas’s abuse-of-the-wit doctrine
is an adequate and i ndependent state ground. This argunent is
forecl osed by our holding in Enery v. Johnson, 139 F.3d 191, 195-
96 (5th Gr. 1997), that Texas’'s abuse-of-the-wit doctrine
constitutes an adequate state ground. |In Barrientes v. Johnson,
221 F.3d 741, 759-60 (5th Gr. 2000), we held that the doctrine
has constituted an i ndependent state ground since the TCCA s
decision in Ex parte Berber, 879 S.W2d 889 (Tex. Crim App.
1994) .

"t See Wllians v. Taylor, 529 U. S. 420, 429-30 (2000);
McDonal d v. Johnson, 139 F.3d 1056, 1059 (5th G r. 1998).
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requesting an evidentiary hearing in state habeas proceedings,
and that the state court inpeded any factual discovery when it
perfunctorily denied his request. In sum he asserts that
Section 2254(e)(2) 1is inapplicable here. Shi el ds concedes,
however, that he devoted only one |line of his 600-plus-page state
habeas petition to his request for an evidentiary hearing, when
he asked that he “be accorded an evidentiary hearing on the
allegations in this petition.” Al t hough the Suprenme Court has
said that “failure to develop the factual basis of a claint
connotes fault on the part of the petitioner, we have held that
“ImMere requests for evidentiary hearings will not suffice; the
petitioner nmust be diligent in pursuing the factual devel opnent
of his own claim”’ Shields points to no factual dispute that
the state court, or, for that matter, the district court, could
have resolved by granting his request for an evidentiary hearing.
Nei t her does Shields proffer any specific evidence that would
change the state or district courts’ resolution of his clains.
Even if we were to determne that Shields did not fail to
develop the factual basis of his claim in state court,
“overcomng the narrow restriction of 8§ 2254(e)(2) does not

guarantee a petitioner an evidentiary hearing, it nerely opens

2 Dow hitt v. Johnson, 270 F.3d 733, 758 (5th G r. 2000).
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the door for one.””™ The district court still retains discretion
to grant or to deny an evidentiary hearing under Rule 8 of the
Rul es Governing Section 2254 cases.’™ To obtain a hearing,
Shi el ds would have “to show either a factual dispute which, if
resolved in his favor, would entitle himto relief or a factua
di spute that would require developnent in order to assess a
claim”’

Shields procedurally defaulted on the nmgjority of his
cl ai ns. As such, we are barred from considering those clains,
evidentiary hearing or not. The alleged ineffective assistance
of Shields's state habeas counsel does not constitute cause for
the procedural default, and an evidentiary hearing would have
shed no light on this issue.’®

As to those clainms on which Shields did not procedurally
default, the district court did not abuse its discretion when it

denied his request for an evidentiary hearing. W have held that

3 Murphy v. Johnson, 205 F.3d 809, 815 (5th Cr. 2000).

" RULES GOVERNING § 2254 Cases 8(a); see Murphy, 205 F.3d at

815.

5 1d. at 815; see Robison v. Johnson, 151 F.3d 256, 268
(5th Cir. 1998).

® Ogan, 297 F.3d at 357; see also Holland v. Jackson, —
UuS — 124 S. . 2736, 2738 (2004) (per curianm (“Attorney
negl i gence, however, is chargeable to the client and precl udes
relied unless the conditions of 8 2254(e)(2) are satisfied.”).
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“where a district court has before it sufficient facts to nake an
informed decision regarding the nerits of a claim a district
court does not abuse its discretion in refusing to grant an
evidentiary hearing (even where no factual findings are
explicitly nmade by any state court).””’ Qur review of the
instant record denonstrates that the district court reviewed the
pl eadings, the record, and all of the evidence in support of
Shields’s cl ai ns. | ndeed, even though the district court held
that Shields had procedurally defaulted on the majority of his
clainms, it went on to address the nerits of those clains, further
supporting our conclusion that it thoroughly reviewed the record.

Moreover, we have held that conclusional and unsupported
allegations do not entitle a habeas petitioner to an evidentiary
hearing.” Qur review of this record denobnstrates that Shields
offers us no specific evidence that the jury did not consider at
trial. Neither does he point to any specific evidence that would

create a factual dispute as to the four clains on which he did

not procedurally default. The district court had before it the
affidavit of Shields’s state habeas counsel and still determ ned,
as we have done, t hat state habeas counsel’s all eged

" Mur phy, 205 F.3d at 816 (citing McDonald v. Johnson, 139
F.3d 1056, 1060 (5th Gir. 1998)).

® See id. (citing Ward v. Wiitley, 21 F.3d 1355, 1367 (5th
Gr. 1994)).
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i neffectiveness does not constitute a sufficient factual dispute
to require an evidentiary hearing. The Rul es Governing Section
2254 cases “‘do[] not authorize fishing expeditions.’”"
VI 1. CONCLUSI ON

For the foregoing reasons, we hold that the district court
did not err when it denied a COA to Shields and denied Shields an
evidentiary hearing. W therefore deny Shields’ s application for
a COA.

COA DENI ED.

® 1d. at 816-17 (quoting Ward, 21 F.3d at 1367).
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