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Appeal fromthe United States District Court
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USDC No. 2:04-CV-42
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PER CURI AM *

Donal d Doi nes, Texas prisoner # 1046547, filed a 42 U S. C
§ 1983 civil rights conplaint against several officials at his
prison facility alleging constitutional violations arising from
the use of vul gar | anguage, nalicious prosecution of false
di sciplinary cases, a mssed neal, and the denial of prescribed

medi cation. The district court dism ssed Doines’s conplaint with

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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prejudice as frivolous and for failure to state a clai munder
28 U.S. C. 88 1915A, 1915(e)(2), and 42 U.S.C. § 1997e.

Doi nes argues on appeal that the district court should have
conducted a thorough hearing prior to dism ssing his clains.
He contends that such a hearing would have shown his allegations
to be true. The district court, however, did not dism ss any
of Doines’s clains on the ground that they were untruthful. By
failing to address the bases of the district court’s dism ssal,
Doi nes has effectively waived the only appeal abl e i ssue.

See Brinkmann v. Dallas County Deputy Sheriff Abner, 813 F.2d

744, 748 (5th Gr. 1987).

Doi nes’ s appeal is without arguable nerit and is therefore

frivolous. See Howard v. King, 707 F.2d 215, 220 (5th Gr. 1983).
Hi s appeal is dismssed as frivolous. See 5THQR R 42.2. The
district court’s dismssal of Doines’s conplaint and this court’s
di sm ssal of his appeal each count as a strike against Doi nes

for purposes of 28 U S.C. 8§ 1915(g). See Adepegba v. Hanmons,

103 F. 3d 383, 387-88 (5th G r. 1996). Doines is cautioned that
if he accunul ates three strikes pursuant to 8 1915(g), he w |

not be able to proceed in forma pauperis in any civil action or
appeal filed while he is incarcerated or detained in any facility
unl ess he is under imm nent danger of serious physical injury.
See 8 1915(9).

APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



