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Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:06-CV-34

Before KING H G3 NBOTHAM and GARZA, Circuit Judges.
PER CURI AM *

In 1998, a federal jury convicted Frederick A Evans, now
federal prisoner # 27502-044, of drug-trafficking offenses in the
United States District Court for the Eastern District of Mssouri,
and Evans was sentenced to concurrent 325-nonth prison terns. He
subsequently filed an unsuccessful 28 U S C § 2255 notion to
vacate and an unsuccessful second postconviction application in

that court.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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In 2006, Evans filed the instant pro se habeas petition in the
Northern District of Texas, purportedly pursuant to 28 U S.C. 8§

2241, challenging his sentence under United States v. Booker, 543

U S 220 (2005). The district court dismssed the petition,
probably, although not certainly, after characterizing it as
falling under § 2255. On appeal, Evans argues that the court
didn’t, but should ve, characterized his petition as falling under
§ 2255. In any event, because Evans was collaterally attacking his
federal sentence, rather than the manner in which it was executed,
the district court should have construed his petition as under 8§

2255. See Padilla v. United States, 416 F. 3d 424, 425-26 (5th Cr

2005).' Although Evans contends that the district court then
shoul d have transferred under 28 U. S.C. § 16312 the recharacterized
8§ 2255 petition to a court that had jurisdiction, presumably the
district court for the Eastern District of Mssouri, such a

transfer would not have been “in the interest of justice,” id.

! There is one limted exception. “[A] § 2241 petition that
attacks custody resulting froma federally inposed sentence may
be entertai ned under the savings clause of 8§ 2255 [as a § 2241
petition] if the petitioner establishes that the renmedy provided
under 8§ 2255 is inadequate or ineffective to test the legality of
his detention.” Padilla, 416 F.3d at 426. Evans has nmade no
contention that his petition should have been entertai ned under
t he “savings clause” of 8§ 2255, and, in any event, such a
contention seens neritless, see Christopher v. Mles, 342 F. 3d
378, 381-82 (5th Gr. 2003).

2 That section mandates transfer of a civil case to the
proper venue when the case is dismssed for lack of jurisdiction
if it isin “the interest of justice.” |It’s unclear whether the
court below dism ssed Evans’s petition for |ack of jurisdiction,
but it should have because a 8 2255 notion nust be brought in the
district of conviction and sentence. See Pack v. Yusuff, 218
F. 3d 448, 452 (5th Cr. 2000).
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gi ven that Evans first would have to obtain authorization fromthe
Eighth Circuit Court of Appeals to file a successive § 2255 notion
inthe Eastern District of Mssouri. See 28 U.S.C. 88 1631, 2255,
2244(b) (3) (A).

The judgnent of the district court dismssing the petitionis

AFF| RMED.



