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Francis Tejani Kundra, inmgration detainee # A20661647,
nmoves for | eave to proceed in forma pauperis (IFP) on appeal and
has filed a brief in support of his appeal. Kundra seeks to
chal l enge the district court’s dismssal of his 42 U S. C § 1983
cl ai magai nst Derst K Austin as frivolous. The district court
al so denied Kundra's notion for | eave to proceed |IFP and
certified that an appeal would not be taken in good faith.

Kundra’s IFP notion is construed as a challenge to the

district court’s certification. See Baugh v. Taylor, 117 F. 3d

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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197, 202 (5th G r. 1997). Kundra does not challenge the district
court’s determ nation that Austin was not a state actor and,

therefore, that issue is abandoned. See Bri nkmann v. Dall as

County Deputy Sheriff Abner, 813 F.2d 744, 748 (5th Cr. 1987).

Nor did the district court err in determning that Kundra may not

bring an action agai nst Austin pursuant to Bivens v. Six Unknown

Naned Agents of Fed. Bureau of Narcotics, 403 U S. 388 (1971), as

a Bivens action requires that the defendant be a federal officer

acting under color of federal law. See Dean v. d adney, 621 F.2d

1331, 1336 (5th Gr. 1980).

For the first tinme on appeal, Kundra seeks perm ssion to
name Cynthia Figueroa Cal houn as a defendant and to raise a claim
agai nst her for her failure to file his state habeas application.
Kundra may not raise a claimfor the first tine on appeal. See

Leverette v. lLouisville Ladder Co., 183 F.3d 339, 342 (5th Gr.

1999) .
Kundra has failed to show that his appeal involves “lega
poi nts arguable on their nerits (and therefore not frivolous).”

See Howard v. King, 707 F.2d 215, 220 (5th Cr. 1983) (internal

quotation marks omtted). Accordingly, the notion for |eave to
proceed | FP on appeal is denied, and the appeal is dismssed as
frivolous. See Baugh, 117 F.3d at 202 & n.24; 5THCGR R 42.2.
Kundra is warned that the filing or prosecution of frivol ous

appeals in the future may result in the inposition of sanctions.
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See Wodson v. Surgitek, Inc., 57 F.3d 1406, 1417 (5th Cr.

1995); dark v. Green, 814 F.2d 221, 223 (5th Gr. 1987).

MOTI ON DENI ED; APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



