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Plaintiff Thomas Whatley (“Watley”) filed suit against
Al l state Texas Lloyd's (“Allstate”) in Septenber of 2004 all eging
damages arising from a honeowner’s insurance dispute. Allstate
renoved t he case on Novenber 4, 2004. On January 6, 2006, the court
entered an order dism ssing the case without prejudice for |ack of
prosecution. The court based its order on the fact that the parties
failed to adequately respond to an earlier show cause order.

Accordingly, also on January 6, 2006, final judgnent was entered,

"Pursuant to 5th Cir. R. 47.5, the Court has determined that this opinion should not be
published and is not precedent except under the limited circumstances set forth in 5th Cir. R.
47.5.4.



di sm ssing the action. Whatl| ey appeal s. Wthout reaching the nerits
of the appeal, we conclude that Whatley’'s notice of appeal was
untimey, and dismss for want of jurisdiction.

After the court dismssed the action on January 6, 2006,
Whatley filed a Motion for Relief from Judgnent. The court denied
his notion by witten order on May 15, 2006. Whatley then filed a
Motion to Reconsider the court’s ruling on May 25, 2006. On July
18, 2006, the court denied that notion. Watley filed his Notice of
Appeal on August 17, 2006. All state argues the Notice of Appeal was
not tinmely. We agree.

A Notice of Appeal generally nust be filed wwthin thirty days
after the entry of judgnent. FeED. R App. P. 4(a)(1)(A). However,
when the appealing party files a Motion for Relief from Judgnment
under Federal Rule of G vil Procedure 60(b), the thirty-day period
for appeal does not beginto run until after the court has rul ed on
that motion.! Id. at 4(a)(4)(A) (vi)

Whatl ey’ s notice of appeal, filed on August 17, 2006,

was untinely if measured fromthe May 15, 2006 order denying his
Motion for Relief from Judgnent. However it would be tinely if

measured from the July 18, 2006 order denying his Mtion to

!t is unclear whether Whatley’ sinitial motion was based on Rule 59(b) or on Rule 60(b).
The district court treated it as a Rule 60(b) motion for Relief from Judgment on the basis of
inadvertence or excusable neglect. See FED. R. Civ. P. 60(b). Even if the motion was styled as a
Rule 59(b) Motion to Amend the Judgment, as Whatley has asserted, it would still have tolled the
thirty-day appeal period. See FED. R. APP. P. 4(a)(4)(A)(iv).
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Reconsi der. The i ssue presented in this case is whether the thirty-
day period for appeal began to run on the date Watl ey’ s Mtion for
Rel i ef fromJudgnent was deni ed, or whet her that period was further
tolled by his Mdition to Reconsider.

“Anotion to reconsider an order disposing of a notion of the
kind enunerated in Rule 4(a) does not again term nate the running
of the time for appeal.” Trinity Carton Co. v. Falstaff Brew ng
Corp., 816 F.2d 1066, 1070 (5th Cr. 1987) (internal quotation
marks omtted); Charles L.M v. Northeast |Indep. Sch. D st., 884
F.2d 869, 870 (5th G r. 1989) (holding that a notion to reconsider
based upon substantially the sane grounds as urged in the earlier
nmotion does not interrupt the running of time for appeal). A
| eading treatise puts it this way: “If a notion listed in Rule
4(a)(4) is nmade, and the tinme for appeal is extended, a notion to
reconsider the district court’s denial of the notion does not
suspend further the running of the appeal periods; the | osing party
isentitled to only one suspension.” 16A Wight, MIIler & Cooper,
Federal Practice and Procedure § 3950.4, at 198 (3d ed. 1999).

Based on this rule, the thirty-day appeal period began to run
on May 15, 2006, when the court entered an order denying Watley’'s
motion for Relief fromJudgnent. Further, the thirty-day period was
not tolled as a result of Whatley’s Motion to Reconsider. Watley’'s
Notice of Appeal, filed on August 17, 2006--nore than thirty days

after the appeal period began--was not tinely. As a result this



Court lacks jurisdiction, and nust dismss. Mody Nat. Bank of
Gal veston v. GE Life and Annuity Assur. Co., 383 F.3d 249, 250 (5th
Cr. 2004).

DI SM SSED.



