United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T December 18, 2006

Charles R. Fulbruge llI
Clerk

No. 06-20078
Summary Cal endar

PAT BARLOW
Pl ai ntiff-Appellant,
vVer sus
WAL- MART STORES, INC.; SAM S CLUB; AND WEI DER NUTRI TI ON GROUP,

Def endant s- Appel | ees.

Appeal Fromthe United States District Court
for the Southern District of Texas
4: 05- CR- 1221

Before JOLLY, DENNI'S, and CLEMENT, G rcuit Judges.
PER CURI AM *

The plaintiff, Pat Barlow, sued the defendants claimng that
she had an allergic reaction to glucosamne chondroitin, an
ingredient in a product manufactured by Wi der and sold to her at
a Sanmis Cub. The district court dismssed the case on summary
j udgnent, holding that the defendants had been served outside the
limtations period and that the plaintiff had not exercised the

required diligence in obtaining service. See Zale Corp. V.

Rosenbaum 520 S.W2d 889, 891 (Tex. 1975). W review de novo

Wl ker v. Sears, Roebuck & Co., 853 F.2d 355, 358 (5th Cr. 1988).

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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In Texas, “[t]he nere filing of a petition wll not toll the
running of a statute of limtation; to interrupt the statute, the
plaintiff nust exercise due diligence in procuring the issuance and

service of citation upon the defendant.” Perry v. Kroger Stores

Store No. 119, 741 S.W2d 533, 534 (Tex. App. — Dallas 1987). “The

exi stence of diligence is usually a question of fact, but if no
excuse is offered for a delay in procuring service of citation, or
if the lapse of tine and the plaintiff’s acts are such as
conclusively negate diligence, alack of diligence will be found as
a matter of law.” |d. Here, the district court found that the
plaintiff: (1) filed just before the limtations period expired,
(2) did nothing for one nonth after filling suit, (3) waited an
additional nonth after requesting and receiving sunmons fromthe
clerk to request an extension, which was granted, and (4) waited
two weeks after the extension deadline to finally serve the
defendants. The plaintiff offered no explanati ons other than that
“fam |y reasons” had prevented her frompaying fees of thirty-three
dol |l ars necessary to obtain a process server. On the facts found by
the district court, it did not err in holding that the plaintiff
served the defendants outside the limtations period and w t hout

diligence. Wt therefore AFFI RM



