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In this bankruptcy proceedi ng, Defendant-Appellant David Lee
Mont gonery appeals froma grant of sunmary judgnent to Plaintiffs-
Appel | ees Pope Montgonery Architects & Builders LLC (PMAB) and Tom
Pope based on a bankruptcy court default judgnent, which decl ared
the debts to be non-di schargeabl e. For the reasons thoroughly

outlined by the bankruptcy court and district court, we affirm

Pursuant to 5th Gr. R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5th Gr. R
47.5. 4.



BACKGROUND

In 2002, Montgonery sued PMAB and Pope in state court. Pope
filed a counterclai min both his individual capacity and derivative
capacity on behalf of PMAB. A jury found for PMAB on all of its
clains and for Pope on all but one of his clains. The verdi ct
awarded PMAB over one mllion dollars and Pope approximtely
$87, 500. 00. Following entry of the state court judgnent,
Mont gonery filed for Chapter 7 bankruptcy court protection. PMAB
and Pope filed a conplaint, objecting to the dischargeability of
debts stemming fromthe state court proceeding. Montgonery then
converted his Chapter 7 proceeding to a Chapter 13 proceeding
Montgonery did not file an answer to the conplaint. PMAB
subsequently filed for a default judgnent, which was granted. The
default judgnent stated that Montgonery’'s debts to PMAB and Pope
were not entitled to discharge. Followi ng the default judgnent,
Mont gonery noved to dism ss his Chapter 13 proceeding. H s notion
was granted.

In Septenber 2004, Mntgonery filed for bankruptcy court
protection under Chapter 11. PMAB and Pope filed a conplaint,
seeking a determnation that their clains were non-di schargeable
and claimng that-—-because of the default judgnent—+es judicata
precl uded Montgonery fromargui ng that the state court judgnent was
di schargeabl e. Montgonery answered the conplaint. PMAB and Pope

moved for sunmary judgnent. The bankruptcy court granted the



not i on. It upheld the default judgnent, determned that res
judicata applies to default judgnents, and concluded that
Mont gonery may not pursue a discharge for debts owed to PMAB or
Pope. The district court affirned.
1. STANDARD OF REVI EW

W review the district court’s decision under the sane
standard of review that the district court applied to the
bankruptcy court’s decisions. See Wlls Fargo Bank of Texas N. A
v. Sommers (In re Anto Ins.), 444 F.3d 690, 694 (5th Cr. 2006).
Fi ndings of fact are reviewed for clear error; conclusions of |aw
are reviewed de novo. |d. A bankruptcy court’s grant of summary
judgnent is appropriate when there i s no genui ne i ssue of nmateri al
fact and the noving party is entitled to a judgnent as a matter of
law. First Am Title Ins. Co. v. First Trust Nat’l Ass’'n (In re
Biloxi Casino Belle Inc.), 368 F.3d 491, 496 (5th G r. 2004)
(citing FED. R CQvVv. P. 56(c); Baxr R 7056).
1. DiscusslioN

Mont gonery makes three argunents on appeal: (1) the district

court erred in failing to recognize that it held the authority to
vacate the default judgnent; (2) the district court erred in
holding that 11 U S.C. 8 349 will not serve to vacate a judgnent
entered pursuant to a bankruptcy whi ch was subsequently di sm ssed;
and (3) justice requires reversal because the underlying judgnent

does not support a finding of non-dischargeability.



A Res Judi cata Barred Vacatur of the Default Judgnent

Mont gonery clains heis entitled to relief through Rule 60(b).
See FED. R CQvVv. P. 60(b) (hereinafter “Rule 60(b)”). Under Rule
60(b), a party may be relieved of a final judgnment by making a
motion to the court or filing an independent action. | d.
Mont gonery cl ai ns he nade a Rul e 60(b) notion to the district court
in his brief. In that brief, Montgonery, in arguing that the
district court should set aside the default judgnent, quotes and
describes Rule 60(b) and then urges the court to apply it to the
case. Montgonery does not nove for vacatur under Rule 60(b) but
merely used it as an argunent in support of vacatur. Montgonery
does the sane here. Therefore, we proceed to whether the district
court failed to recognize its authority to vacate the default
judgnent, despite the fact that Mntgonery failed to contest the
j udgnent .

The district court did not have the authority to set aside the
final default judgnent of the bankruptcy court. The doctrine of
col |l ateral estoppel applies in discharge proceedi ngs pursuant to §
523(a). Gogan v. Grner, 498 U S. 279, 285 n.11 (1991). And, the
doctrine applies to a default judgnent. Morris v. Jones, 329 U. S.
545, 550-51 (1947) (“A judgnent of a court having jurisdiction of
the parties and of the subject matter operates as res judicata, in
the absence of fraud or collusion, even if obtained upon a

default.”); Myer v. Mthas, 458 F.2d 431, 434 (5th Cr. 1972).



The bankruptcy court entered a default judgnent because Mont gonery
had failed to answer PMAB's and Pope’s conpl aint. The district
court recogni zed the res judicata effect of the bankruptcy court’s
default judgnent. That judgnent was uncontested and not appeal ed.
Therefore, the district court did not err by failing to recogni ze
that it had the authority to set aside the default judgnent.

B. Section 349 Does not Affect the Default Judgnent

Mont gonery next argues that, because he converted his Chapter
7 bankruptcy to Chapter 13 bankruptcy at the tine the default
j udgnent was entered, section 349 renders the default judgnment not
precl usi ve. See 11 U S.C. § 349. Section 349 states that the
“dism ssal of a case under this title does not bar the discharge,
inalater case under this title, of debts that were di schargeabl e
in the case dismssed . . . .” Id. However, as the bankruptcy
court astutely explained: “[T]o read 8 349(a) as preserving
di scharge rights in the face of a judgnent denying discharge is a
msinterpretation of the statute.” Mreover, the default judgnent
stated that Montgonery was not entitled to discharge of the debts
per 11 U S.C 8 523(a)(2)(A), (4), (6). Mntgonery concedes that
section 349 states that a dism ssal vacates certain judgnents but
does not list section 523. See 11 U. S.C. 349(b)(2). The dism ssal
of the earlier bankruptcy therefore has no effect on the default
j udgnent entered. Thus, Montgonery’'s argunent that section 349

af fects a judgnent under section 523(a) fails.



C. Justice Does not Require Reversal

Mont gonery essentially argues that the default judgnent was
erroneous for three reasons: (1) the jury damage findings are not
conclusive; (2) state law fraud does not satisfy the federal
requi renents for bankruptcy fraud; and (3) the judgnent exceeds the
state law cap on punitive damges. The validity of the default
judgnent is not before this Court. Montgonery has had the chance
to attack the default judgnment, but it is not through this instant
appeal. Therefore, we decline to address Montgonery’'s attacks on
the default judgnent.

Based on the foregoing, the order of the district court is

AFF| RMED.



