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For this pro se appeal fromthe district court’s enforcenent
of two Internal Revenue Service summonses, Dr. Robert M Battle
asserts they were invalid and unenforceable. He also contends the
district court exceeded its authority by holding himin civil
contenpt for not conplying with the enforcenent order.

Dr. Battle, alicensed physician, practices in Houston, Texas.
In July 2005, the IRS served him summonses alleging: (1) for the

taxabl e years 1994 through 1998, Dr. Battle filed invalid returns,

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.



as a result of which the IRS determ ned and assessed liabilities
exceedi ng $600, 000; and (2) for the taxable years 1999 through
2004, Dr. Battle failed to file any returns. Dr. Battle appeared
in response to these sumonses but failed to produce the required
i nformati on.

The I RS petitioned the district court for enforcenent of the
sumonses. A hearing was scheduled for 6 January 2006. Prior to
the hearing, Dr. Battle filed a nunber of challenges to the
validity of the summonses. At the hearing, Dr. Battle: (1)
disputed the IRS calculation of the assessed amobunts for 1994
t hrough 1998 and cl ai mred he was i n the process of preparing returns
i n support of that dispute; and (2) stated he was in the process of
preparing returns for the years 1999 through 2004.

The district court ordered Dr. Battle to return on 20 January
2006 with an accountant or attorney to articulate his challenges to
the sunmmonses and provide the requested information. The court
suggested that, as a good-faith neasure, Dr. Battle pay 70%of the
liabilities assessed against him (Dr. Battle challenged the
vol untary paynent aspect of the order with a petition for wit of
mandanus, asking our court to prohibit the district court from
enforcing the order; the order was inproperly filed and was not
recei ved by our court.)

On 20 January 2006, Dr. Battle appeared in district court with

an accountant, but w thout any docunentation related to the 1994-



1998 assessnent. The district court entered an enforcenent order
and required Dr. Battle to appear later that day with the required
docunent ati on.

Upon returning that afternoon, Dr. Battle answered sone
questions regarding his tax status but still refused to produce any
evi dence responsive to the summonses. | nstead, he asserted his
rights under the Fifth Amendnent, claimng he should not be forced
to produce incrimnating docunents. The district court, in ruling
t he docunent producti on woul d not be incrimnating, determ ned t hat
Dr. Battle did not have a valid Fifth Arendnent claim The court
held Dr. Battle in contenpt of the enforcenent order and ordered
him in custody, until he produced docunents responsive to the
summons. On 23 January, Dr. Battle's associate produced the
necessary docunentation. As aresult, the civil contenpt order was
vacated, and Dr. Battle was rel eased.

The first issue to address is whether Dr. Battle s notice of
appeal sufficiently shows he is appealing fromthe contenpt and t he
enforcenent orders. The sonewhat erroneous notice of appeal
indicates he is appealing both. Smth v. Barry, 502 U S. 244, 248
(“While the requirenents of Rule 3(c) are jurisdictional
court’s construe a notice of appeal liberally to avoid technical
barriers to review); see FED. R App. P. 3(c)(4). Additionally, any
technical error in the notice of appeal does not bar review of the

cl ai m because the Governnent has not shown it was “prejudiced or



m sl ed by the m stake”. Morin v. Moore, 309 F.3d 316, 321 (5th
Cir. 2002) (internal citations omtted).

Section 7602 of the Internal Revenue Code authorizes the IRS
to sumon an individual or third party to testify and produce
docunents relevant to an inquiry regarding tax liability. 26
US C 8§ 7602. Should the taxpayer or third party refuse to
produce the required information, the RS may petition the district
court to conpel conpliance with the summons. 26 U S.C. § 7402(a)
& (b). In order to obtain enforcenent of an admnistrative
sumons, the | RS nust satisfy the requirenents in United States v.
Powel I, 379 U. S. 48, 57-58 (1964): (1) the investigation is being
conducted for a legitimate purpose; (2) theinquiry is relevant to
t hat purpose; (3) the requested information is not within the IRS
possession; and (4) the admnistrative steps required by the
I nternal Revenue Code have been followed. Based on our review of
the record, the IRS has done so. Accordingly, the burden shifts to
Dr. Battle: (1) to show the Governnent has failed to neet its
burden under Powel | ; (2) to assert and prove that enforcenent woul d
constitute an abuse of the court’s process; or (3) to show any
ot her appropriate ground under which the summons should not be

enf or ced. See United States v. Huckaby, 776 F.2d 564, 567 (5th

Cir.) (internal citations and quotations omtted), cert. denied,

475 U.S. 1085 (1986).



Dr. Battle makes a nunber of challenges to the enforcenent
or der. First, Dr. Battle asserts the issuance of the summonses
were not for a legitimte purpose because they were issued solely
for the purpose of gathering evidence for a crimnal prosecution.
“The burden of proving that the |IRS, as an institution, has
abandoned any pursuit of [a] taxpayer’s civil tax liability, is a
heavy one, requiring the taxpayer to prove an extraordinary
departure from IRS established procedure.” M am Springs, 655
F.2d at 665. (internal citations and quotations omtted). Dr.
Battl e offers no evidence in support of his claim instead, he was
told repeatedly throughout the proceedings that he was not the
target of any crimnal investigation. Hi s bald assertions, w thout
nore, are not sufficient.

Second, Dr. Battle challenges the validity of the assessnents
the Governnent is attenpting to collect. Specifically he clains
the sumonses are void because the Governnent: (1) has not
produced evi dence of any incone tax due; (2) has failed to produce
evidence of an existing tax liability; and (3) did not adequately
notify him of the assessnents for years 1994 through 1998. A
sumons-enforcenent action is not the appropriate forum for
challenging the validity of an assessnent. See United States v.
Harper, 662 F.2d 335, 336 (5th Cr. 1981). Instead, in an
enforcenent proceeding, the Governnment need only show that the

Powel | factors have been net. | d. As noted, the Governnent has



satisfied that burden. Therefore, Dr. Battle' s challenges to the
assessnents underlying the sumonses fail.

Third, Dr. Battle clains that he was not afforded an
adm ni strative hearing before the sunmonses were i ssued, rendering
them prenmature. Though appropriate in sonme circunstances, a
taxpayers right to such a hearing is not absolute. See United
States v. Harris, 628 F.2d 875, 879 (5th Cr. 1980). To obtain the
hearing, a taxpayer nust show “in a substantial way the existence
of substantial deficiencies in the summobns proceedings.” | d.
(internal citations omtted). Dr. Battle failed to do so.

Fourth, Dr. Battle asserts that the IRS did not foll ow proper
internal procedures. Specifically, he conplains the IRS: (1) did
not to conply with the Privacy Act of 1974; (2) engaged i n taxpayer
harassnent, in contravention of 26 U S . C. 8 6304, the fair tax
coll ection practices section of the Internal Revenue Code; and (3)
failed to respond to his numerous correspondences. None of Dr.
Battle’'s clains bar the enforcenent action. Contrary to his
assertions, conpliance with the Privacy Act is not a prerequisite
to i ssuance of an I RS summons. See United States v. MAnlis, 721
F.2d 334, 336 (11th Cir.), cert. denied, 467 U.S. 1227 (1984). In
addition, a review of the record shows the Governnent did not
engage i n any harassnent or abusive behavior. Finally, Dr. Battle
does not provide any details about correspondences to which the

Governnent allegedly failed to respond, nor does he provide any



| egal basis why such actions shoul d bar his enforcenent action. See
generally, Powell, 379 U S. at 55-57 (detailing the requirenents
for an enforcenent action).

Next, Dr. Battle asserts the Governnent failed to allow a
col |l ection due-process hearing regarding the assessed liabilities,
as required by 26 U.S.C. 88 6330(b) and 6320(b). As the Governnent
notes, however, Dr. Battle told the district court a due-process
hearing was already set for February 2006. The fact that the
heari ng had yet to have taken place at the tine the district court
ordered the enforcenent action does not bar the order.

Finally, Dr. Battle asserts the order holding himin civil
contenpt and serving a subpoena duces tecumon Jane Cifford was in
violation of his Fifth Anmendnent rights protecting against the
conpel | ed production of records. Dr. Battle failed to brief this
claim and therefore, has effectively abandoned it. See Yohey v.
Collins, 985 F.2d 222, 224-25 (5th Cr. 1993).

AFFI RVED



