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USDC No. H- 04-4606

Before JOLLY, DENNI'S, and CLEMENT, G rcuit Judges.
PER CURI AM *

Plaintiff Blaise Nzeda, a black male from Caneroon, Africa,
appeal s the district court’s grant of sunmary judgnent in favor of
hi s enpl oyer, Shell G| Conpany and Shell |nternational Exploration
and Production, Inc. (hereinafter “Shell”), on his clains of: (1)
race and national origin discrimnation; and (2) workers’
conpensation retaliation. W reviewthe grant of sunmary judgnent

de novo. Walker v. Thonpson, 214 F.3d 615, 624 (5th Cr. 2000).

For the followi ng reasons, we affirm

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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As to Nzeda's race and national origin claim we agree with
the district court that Nzeda has failed to nake a prima faci e case
of discrimnation, the first step for a plaintiff claimng

di scri m nati on. Estate of Martineau v. ARCO Chem , 203 F.3d 904,

912 (5th Gr. 2000). MNzeda has established that he was a nenber of
a protected class, was qualified for the position that he held, and
suffered an adverse enpl oynent action, the first three el enents of
a prima facie case. Id. Defendants do not contend otherw se.
However, Nzeda has failed to prove the fourth elenent, that: (1) he
was replaced by sonmeone who was not a nenber of a protected group;
or (2) simlarly situated individuals outside the protected cl ass
were treated nore favorably than him Id. He alleges, in
conclusory fashion, that those outside of his protected class were
treated nore favorably, because, he asserts, the defendants failed
to investigate those enployees’ use of conpany cellular phones.
Neverthel ess, Nzeda proffers no evidence to support these
al | egati ons. By contrast, Shell’s evidence indicates that the
conpany did, in fact, investigate other enployees, yet found that
none used conpany-i ssued phones for personal calls to the extent to
which Nzeda did. Furthernore, Nzeda additionally submtted
guestionabl e rei nbursenent requests.

As to Nzeda’'s workers’ conpensation retaliation claim filed
under Texas Labor Code Section 451.001, we agree with the district
court that he has failed to establish a prima facie case. To do

so, he must show that: (1) he, in good faith, filed a workers
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conpensation claim (2) he suffered an adverse enpl oynent action;
and (3) there is a causal link between the two, i.e., that the
filing of the claimwas a “determning factor” in his discharge.

Burfield v. Brown, ©More & Flint, 51 F.3d 589-90 (5th Cr. 1995).

Undi sput ably, Nzeda, in good faith, filed a workers’ conpensation
claimand suffered an adverse enpl oynent action, his term nation.
However, he cannot prove a causal |ink between the two. Nzeda
offers no direct evidence of retaliation, yet circunstantia

evidence may suffice. Continental Coffee Products Co. V. Cazarez,

937 S.W2d 444, 451 (Tex. 1996). In assessing a plaintiff’s
circunstantial evidence, we consider: (1) the know edge of the
wor kers’ conpensation clai mby those who decided to termnate; (2)
whet her there was an expression of a negative attitude towards the
enpl oyee’s injured condition; (3) whether the enployer failed to
adhere to established conpany policies; (4) whether there was any
discrimnatory treatnent in conparison to simlarly situated
enpl oyees; and (5) any evidence that the stated reason for the
di scharge was fal se. Id. Though in the instant case the
deci si onmaker knew of Nzeda’'s workers’ conpensation claim thereis
no evi dence of any of the other five factors. MNzeda relies solely
upon his own assertions and beliefs, which are insufficient to
support the finding of causal |ink between Nzeda’'s workers’
conpensation claimand his term nation.

For the foregoing reasons, we affirm
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