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Before DAVIS, DENNI'S, and PRADO Circuit Judges.
W EUGENE DAVI S:*

Blake Drilling & Wrkover Co., Inc. (“Blake”) appeals an
adverse summary judgnent in favor of its insurer, Gemni |nsurance
Co. (“Gemni”), holding that Gemini owed no duty to defend or
i ndemmi fy Bl ake against clains asserted by Freeport-MMran. W
affirm

| .

I n June 2004, Freeport-MMRan Energy, LLC. ("Freeport") filed
suit against Mke Millen, Blake and others for nonetary recovery
and other relief arising out of two contracts for the dismantling
and renoval of oilfield rigs and equi pnent. The first contract was
entered i nto on June 13, 2001 (the "2001 PSA") between Freeport and
a conpany owned by Mullen, Mke Millen Energy Equi pnent Resource,
Inc. ("MMEER'). This contract involved the sale to MVEER of
certain rigs and equi pnent on Freeport's Control PlatformR g and
Main Pass 299 Production Platform No. 2 (“PP-2 R Qg"). Thi s
contract obligated MMEER and others to pay Freeport $530, 000 for
t he desi gnated rigs and equi pnent and al so required MMEER t 0 sever,
dismantl e and renove the purchased equipnent along wth other
equi pnent from the platforns. Freeport alleged that MVEER and

ot hers sold the rigs and equi pnent MMEER purchased fromFreeport to

"Pursuant to 5TH CR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.
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Bl ake for $1.3 nmillion. According to the conplaint, when Bl ake
purchased this equi pnment, Bl ake expressly assuned MMEER s renoval
obl i gations under the 2001 PSA

On January 15, 2002, Freeport and MVEER entered into a sim | ar
contract (the "2002 PSA") to purchase equipnent |ocated in
Freeport's Power Plant (the “Power Plant Equi pnent”) and a certain
rig and related equipnent |ocated on Freeport’s Min Pass 299
Production PlatformMNo. 1 (the “PP-1 Rig”"). Freeport alleges that
in this transaction MMVEER was acting on behalf of itself and
ot hers, including Bl ake, who was an "undi scl osed princi pal." Under
the 2002 PSA, MMEER and the undiscl osed principals agreed to pay
Freeport $1 mllion and also allegedly agreed to dismantle and
renove the purchased rig and ot her equi pnent fromthe platform

Freeport alleges that after the execution of the 2001 PSA and
t he 2002 PSA, Bl ake renoved equi pnent it purchased fromthe Control
PlatformRi g, the PP-1 Rig, the PP-2 Rig and the Power Plant, but
did not renove ot her rel ated equi pnment required to be renoved under
the contracts. Freeport <clains that as MVEER s undi scl osed
principal with regard to the 2002 PSA and because it assuned the
obligations under the 2001 PSA Blake is responsible for all
performance obligations under the PSAs, and Freeport can enforce
t hose obligations agai nst Bl ake.

Freeport sought relief under several theories including: (1)
decl aratory judgnent regarding the contractual obligations of the
parties; (2) specific performance of the contracts; (3) breach of
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contract; (4) conversion of equipnent renoved fromthe rigs due to
the defendants’ failure to conplete the contract; and (5) unjust
enri chnent.

Bl ake’ s assertion of coverage under the Gem ni policy focuses
on Freeport’s conversion clains. The conversion allegations refer
to the "Defendants" generically and allege "the renoval of and
t aki ng possessi on of the Power Pl ant Equi prment and ot her val uabl e
equi pnent over Freeport's objection", and selling this equipnent to
third parties and interfering with Freeport's ownership and/or
possessi on of the equi pnent.

Once Bl ake realized that Freeport was asserting a conversion
claimagainst it, it tendered the suit toits insurer Gemni, which
pronptly deni ed coverage. Blake then filed a third party conpl ai nt
against Gemni. Gemini filed a notion for summary judgnment seeking
dismssal of the third party demand. Blake filed a cross-notion
for summary judgnent seeking an order requiring Gemni to defend.

The district court granted Gemni's notion for sumary
j udgnment and denied Blake's notion. The district court read the
conplaint as follows: "Freeport is accusing Blake of failing to do
what it was supposed to do under the PSAs." Relying on Adans V.

Uni one Mediterranea di_Sicurta, 220 F.3d 659 (5th G r. 2000), the

court accepted Gemni's position that a conversion cannot be an
accident when having the equipnent taken away was sonething
Freeport and Bl ake bargai ned for. Bl ake appeals.

.
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A
Gemni's insurance policy covering Blake is a conmercial
general liability policy. The policy covers damages because of
"property damage" if it is caused by an "occurrence" during the
policy period. An "occurrence" is defined as "an accident,
i ncl udi ng conti nuous or repeated exposure to substantially the sane
general harnful conditions."”
B
The insurer's duty to defend is determned by the factua
all egations of the conplaint. The insurer nust furnish a defense
unless the factual allegations of the conplaint unanbiguously

excl ude coverage. Cute-Togs of New Orleans, Inc. v. Louisiana

Health Service & Indemity Conpany, 386 So.2d 87, 89 (La. 1980).

Gem ni argues that it has no duty to defend because all of the
al l egations of the conplaint asserting clains agai nst Bl ake rest on
factual allegations that Bl ake was an undi scl osed principal to the
contracts between Freeport and MVEER and/ or assuned t he obl i gati ons
of the contracts. Gem ni asserts that obligations under a contract
cannot be accidental and thus there is no accident or occurrence
that could trigger coverage. Gemni also argues that Freeport's
conversion clai mwas not accidental because Freeport's goal was to
rid itself of the equipnent. Bl ake argues that under Louisiana
law, an unintentional wongful taking or conversion is an
occurrence or accident under a CA insurance policy.

As indicated above, Blake's argunent for coverage under
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Gemni’s policy focuses on Freeport’s allegations that Bl ake
i nproperly renoved and converted equi pnent off its platforns. Al
of Freeport’s conversion clains against Blake, with the possible
exception of those asserted in paragraph 17 of Freeport’s
conpl ai nt, are based on an all eged contractual rel ationshi p between
Freeport and Bl ake. Freeport all eges that because Bl ake and ot hers
failed to performall of their obligations under their contracts
wth Freeport, Blake and other defendants were not entitled to
renove the equi pnent and they therefore converted that equi pnent.
Bl ake argues that Freeport’s conversion claim asserted under
paragraph 17 of its conpl aint concerns Bl ake’ s renoval of equi pnent
that is unrelated to a contract. We turn first to Bl ake' s cl ai mof
coverage for property all egedly converted under the all egations set
forth in paragraph 17 of Freeport’s conplaint.

This requires a consideration of one of the contracts at
i ssue, the 2001 PSA between Freeport and MVEER This contract
called for the renoval of rigs and equi pnent fromtwo platforns,
the Control Platform and Main Pass 299 Production Platform No. 2.
The rig and equi pnent to be renoved fromthe Control Platformare
referred to as the Control PlatformR g. The rig and equi pnent to
be renoved from the Main Pass 299 Production Platform No.2 are
referred to as the PP-2 Rig. According to the conplaint, Bl ake
purchased the subject rigs and related equipnent from MVEER in
2001.

Bl ake’ s argunent focuses on the all egations in paragraph 17 of
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the Second Anendi ng and Restated Conplaint, which states:
On information and belief, based on information in

Mul len’s Initial Disclosures, when Bl ake purchased the

PP- 2 Rig from MVEER (and/or its undi scl osed

principal (s)), Bl ake was aware of, and expressly assuned,

the renoval obligations under the 2001 PSA
Paragraph 17 is the source of Blake's alleged contractual tie to
Freeport for obligations arising under the 2001 PSA, because it
al | eges that Bl ake “expressly assuned t he renoval obligations under
the 2001 PSA.” Bl ake notes that this paragraph references the
assunption of obligations only in connectionto its purchase of the
PP-2 Rig. It does not include a reference to the Control Platform
Rig which was also part of the 2001 PSA. Blake infers fromthis
om ssion that the petition alleges at nost that it assuned the
obligations related to the PP-2 Rig and rel ated equi pnent and did
not allege assunption of obligations related to the Control
PlatformR g and rel ated equi pnent. |f Blake is correct, at | east
part of Freeport’s conversion claimrelated to the Control Pl atform
Rig would be non-contractual or tort based, giving a basis for
coverage under the Gem ni policy.

We di sagree with Bl ake’ s readi ng of paragraph 17. There is no
question that Bl ake purchased the Control Platform R g as well as
the PP-2 Rig fromFreeport. Paragraph 17 of the conplaint alleges
without Iimtation that “Blake was aware of and expressly assuned
the renoval obligations under the 2001 PSA’, which covers both
properties. So, contrary to Blake's restricted reading of the
conplaint, Freeport alleged that Blake assuned the contractual
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obligation to renove the Control PlatformRi g along with the ot her
obligations owed to Freeport under the 2001 PSA

Since the Control Platform Rig is the only equipnment Bl ake
points to that was arguably renoved and converted w thout regard
for obligations undertaken by Bl ake in either contract 2001 PSA or
2002 PSA, the question for a decision therefore narrows to whet her
Bl ake’ s all eged renoval of equi pnent under the 2001 or 2002 PSAs
anpunts to an “occurrence” under the policy.

GCemni’s policy defines an “occurrence” as “an accident,
i ncl udi ng continuance or repeated exposure to substantially the

sanme general harnful conditions.” In North Anerican Treat nment

Systens, Inc. v. Scottsdale |Insurance Co., the court stated that

“when the word ‘occurrence’ is defined as an ‘accident’, the
occurrence of an unforeseen and unexpected |oss constitutes an
‘accident’ and therefore an ‘occurrence.’” 943 So. 2d 429, 444 (La.
App. 1 Cr. 2006)(internal citations omtted). The court also
noted “that ‘accident is defined fromthe viewpoint of the victim
| osses that were unforeseen and unexpected by the victimare the

result of an accident.’”” 1d. See al so Adans v. Uni one Mediterranea

di_Sicurta, 220 F.3d 659, 678 (5th Gr. 2000)(Relying on Black’s

Law Di ctionary for the definition of “accident”: as “an event which
under the circunstances i s unusual and unexpected by the person to
whom it happens.”)

Under the allegations of Freeport’s conplaint we agree with
the district court that no acci dent, unexpected event or occurrence
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took place. Freeport nade a bargain to sell certain equi pnent and
have it renoved fromits facilities. Under the allegations of the
conpl ai nt, Bl ake either assuned the renoval obligations or was an
undi scl osed princi pal bound by the original contract and thus al so
bargained for the renoval of this equipnent. So, from the
standpoi nt of either Freeport, the victim or Bl ake, the insured,
the renoval of equipnent subject to their agreenent was not an
acci dent. It is true that Freeport alleges that the sale was
condi ti oned on the renoval of other equi pnent. However, Freeport’s
expectation that the defendants would fully conply with the
contractual terns and renove additional equipnment does not
transformthe renoval of equi pnent the parties bargained to convey
into an unexpected event or accident. Based on this analysis,
Freeport’s conplaint does not allege an accident and therefore
there was no occurrence triggering coverage for Blake under
GCemni’s CGE policy.

In Adans, we also held that the conversion on which recovery
was sought in that case was not an “occurrence” under the policy
because it was not accidental or unexpected. Because coverage was
not triggered for property damage coverage under the policy we
found it unnecessary to consider policy exclusions. 220 F.3d at
678. Because the facts asserted in Freeport’s conplaint do not
al l ege an occurrence which is required to trigger coverage in the
first instance, we need not consider exclusionary clauses such as

those considered in Alert Centre, Inc. v. Alarm Protection
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Services, Inc., 967 F.2d 161 (5'" Cr. 1992), and Cute Togs of New

Oleans, Inc. v. Louisiana Health Service & I ndemmity Conpany, 386

So.2d 87 (La. 1980).

AFFI RVED.
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