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The i ssue presented in this case is whether the district court
erred in granting summary judgnent and in refusing to enforce a

non-conpete agreenent in a contract entered into between two

‘District Judge of the Northern District of Texas, sitting by
desi gnati on.

""Pursuant to 5" QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5" QR R 47.5. 4.



corporations based on Loui si ana Revi sed Statute Annotated 8§ 23: 921.
We agree with appellant that the district court erred in granting
summary judgnent and vacate that judgnent and remand the case for
further proceedings.

l.

Security Alarm Financing Enterprises, Inc. (“SAFE’) is a
national corporation engaged in the business of selling,
installing, and nonitoring residential security systens. Central
Cellular, Inc. (“CCl”) is a local Louisiana corporation engaged in
provi ding security services in several north Louisiana parishes.
On Cctober 29, 1999, SAFE and CCl entered into a contract in which
CCl sold a nunber of custoner alarmnonitoring accounts (the “RMR
Accounts”) to SAFE, including the right to receive nonthly paynents

for nmonitoring services under the RVR Accounts. The contract nade

it clear that “one of the fundanental expectations of SAFE. . . is
that the RVR Accounts will be renewed by each Custoner after
expiration of their current terns and . . . that RMR Accounts

customarily are so renewed.”
.
To further these expectations that the RVR Accounts woul d be

renewed, the follow ng clause was included in the contract:

... [Neither Seller nor any of Seller’s sharehol ders,
directors, officers, partners, enployees, or agents w ||
inany manner, directly or indirectly, solicit, interfere
or conpete with SAFE or take any other action which is
desi gned, intended, or m ght be reasonably anticipated to
have the effect of (i) adversely affecting SAFE s



interest in any RMR Account, or the continued and

repeated renewals of the RMR Accounts, or (ii) in

di scouraging any Custoner from maintaining the sane

busi ness rel ationships with SAFE after the C osing Date

as were maintained with Seller prior to the C osing Date.

Thi s paragraph applies to the Custoner, as well as to the

nmoni tored | ocation; provided, however, that the covenant

not to conpete descri bed above shall be limted to the

city or cities, county or counties in which the nonitored

| ocati on and/or the places of business of the Custoner

are located and shall be effective so |long as SAFE, or

any person deriving title to any or all of the RW

Accounts, shall continue the business related to such RV\R

Account s
Jane Green, the defendant-appellee, signed the contract on behal f
of CCl, and a Vice President from SAFE al so signed the contract.

In this suit, SAFE alleged that Geen, as an officer and
sharehol der of CCI, violated the covenant not to solicit the
accounts and conpete with SAFE by contacting SAFE custoners and
either (1) “solicit[ing] those custoners to cancel the contracts
bet ween the custoners and SAFE;” or (2) “sign[ing] the nane of the
custoners to a cancellation notice.” SAFE also alleged that
Green’s son started his own conpany, Central Security, follow ng
the purchase of sonme of CCl’s contracts and that Central Security
had in effect taken over CCl. SAFE sought a prelimnary and
permanent injunction to prohibit Geen fromsoliciting any type of
busi ness or service fromany custoner of SAFE whose RVMR Account CCl
had sold to SAFE

Green then noved for summary judgnent arguing that the non-
conpetition clause was invalid and unenforceabl e under Loui siana

Revi sed Statute Annotated § 23:921. The district court granted the



motion for summary judgnent and dismssed SAFE's suit for
i njunction.?
L1l

Loui siana Revised Statute Annotated 8 23:921 provides in
rel evant part:

A(1l) Every contract or agreenent, or provision thereof,

by which anyone is restrained from exercising a | awf ul

prof ession, trade, or business of any kind, except as

provided in this Section, shall be null and void .

B. Any person, including a corporation and the

i ndi vi dual sharehol ders of such corporation, who sells

the goodw I | of a business may agree with the buyer that

the seller or other interested party in the transacti on,

will refrain fromcarrying on or engaging in a business

simlar to the business being sold within a specified

parish or parishes, or nunicipality or municipalities, or

parts thereof, so long as the buyer, or any person

deriving title to the goodwill from him carries on a

i ke business therein, not to exceed a period of two

years fromthe date of sale.
The district court concluded that subsection (B) governed the sale
of the accounts fromCCl to SAFE. The court reasoned that the non-
conpete provision was void because the sale did not include a
sufficient geographic limtation or any tine limtation on the
agreenent not to conpete.

Because this is a diversity action we sit as an Erie court and
must apply Louisiana |aw as a Louisiana court would if presented
with the same issues. Musser Davis Land Co. v. Union Pacific

Resources, 201 F. 3d 561, 563 (5th Cr. 2000); see Erie v. Tonpkins,

We rej ect SAFE's argunment that it asserted clai ns agai nst G een
for damages in addition to injunctive relief.
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304 U. S. 64, 79-80 (1938).

We are persuaded that the legal analysis of the Louisiana
Suprene Court in Louisiana Snoked Products, Inc. v. Savoie’'s
Sausage and Food Products, Inc. controls this appeal. See The
Meadowcrest Center v. Tenet Health SystemHospitals, Inc., 902 So.
2d 512, 515 (La. C. App. 5th Gr. 2005) (stating that even if the
servitude was in the nature of a non-conpetition clause, it would
not cone under the provisions of Louisiana Revised Statute
Annot ated § 23:921); The Tines-Picayune Publishing Corp. v. New
Ol eans Publishing Goup, Inc., 814 So. 2d 34, 39-40 (La. C. App.
4th CGr. 2002) (feeling constrained by Savioe' s Sausage from
appl yi ng Loui si ana Revi sed Statute Annotated 8 23: 921, but refusing
to enforce the non-conpetition clause on public policy grounds).

I n Loui siana Snoked Products, Inc. v. Savoie' s Sausage and
Food Products, Inc., 696 So. 2d 1373 (La. 1997), the court
considered a non-conpete clause in a contract between Savoie’s
Sausage and Food Products, Inc. (“Savoie”) and Louisiana Snoked
Products, Inc. (“LSP’). Savoie was a manufacturer and distributor
of neat products. LSP contracted with Savoie to furnish Savoie
with alligator and veni son neat fromwhi ch Savoi e woul d process and
package t he sausage products, and, in turn, LSP agreed to purchase
and process food products exclusively fromor through Savoie. The
contract included a non-conpetition clause which “prohibited the

parties fromengaging in any activity which directly conpeted with



the other party’s business activity for a period of three years
after the term nation of the agreenent.” Savoie’'s Sausage, 859 So.
2d at 1375. The clause contained no geographic limtation.

After the 1991 contract term nated, Savoie continued to
manuf acture and sell the snoked alligator and veni son sausage under
its own | abel. LSP continued to market its own brand of those sane
products, now being manufactured for LSP by another corporation
After LSP becane insolvent, it sued Savoie claimng it stole LSP s
custoners and undercut LSP s prices, and, in doing so, violated the
non- conpete provision in the contract.

The case was tried to a jury which rendered a verdict in favor
of Savoie. The internedi ate court of appeal s reversed t he judgnent
on the verdict and entered judgnent for LSP.

On wit of certiorari, the Louisiana Suprenme Court descri bed
the issue before it as “whether the legislature intended to
prohi bit non-conpetition clauses executed by two businesses with
its enactnent of the 1989 anendnents to Loui siana Revised Statute
Annotated 8§ 23.921.” 1d. at 1378. Mdre specifically, the court
defi ned t he question as “whet her the prohibition of non-conpetition
agreenents applies to contracts executed by two corporations on
equal footing.” |Id. at 1379.

Loui siana Revised Statute Annotated 8 23.921 begins wth a
general prohibition against all non-conpete agreenents: “Every

contract or agreenent, or provision thereof, by which anyone is



restrained fromexercising a | awmful profession, trade, or business
of any kind, except as provided in this Section, shall be null and
voi d . .” La. Rev. Stat. Ann. 8 23:921(A) (1) (enphasis added).
This provision is then foll owed by exceptions to the above general

prohi bition.?

B. Any person, including a corporation and the individual
shar ehol ders of such corporation, who sells the goodw ||
of a business may agree with the buyer that the seller or
other interested party in the transaction, wll refrain
fromcarrying on or engaging in a business simlar tothe
busi ness being sold or fromsoliciting custoners of the
business being sold within a specified parish or
parishes, or nunicipality or nmunicipalities, or parts
thereof, so long as the buyer, or any person deriving
title to the goodw Il from him carries on a like
busi ness therein, not to exceed a period of two years
fromthe date of sale.

C. Any person, including a corporation and the individual
shar ehol ders of such corporation, who is enployed as an
agent, servant, or enployee nay agree with his enpl oyer
to refrain from carrying on or engaging in a business
simlar to that of the enployer and/or from soliciting
custoners of the enployer within a specified parish or
parishes, nmunicipality or nmunicipalities, or parts
thereof, so long as the enployer carries on a like
busi ness therein, not to exceed a period of two years
from termnation of enpl oynent . An i ndependent
contractor, whose work i s perfornmed pursuant toawitten
contract, may enter into an agreenent to refrain from
carrying on or engaging in a business simlar to the
business of the person with whom the independent
contractor has contracted, on the sane basis as if the
i ndependent contractor were an enpl oyee, for a period not
to exceed two years from the date of the l|ast work
performed under the witten contract.

E. Upon or in anticipation of a dissolution of the
partnership, the partnership and t he i ndi vi dual partners,
i ncluding a corporation and the individual sharehol ders
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The Louisiana Suprene Court concluded that “none of the
exceptions in the statute apply to a business rel ationshi p between

two corporations Savoi e’ s Sausage, 696 So. 2d at 1378.
After considering the jurisprudential and statutory history of the
enforceability of non-conpete clauses in Louisiana, the court
stated that “[i]n light of this consideration, we conclude that
Title 23 was not drafted to enconpass non-conpetition agreenents by

two independent corporations on equal footing.” ld. at 1380

(enphasi s added).

if the corporation is a partner, may agree that none of
the partners will carry on a sim/lar business within the
sanme parish or pari shes, or muni ci pality or
muni ci palities, or within specified parts thereof, where
the partnership business has been transacted, not to
exceed a period of two years fromthe date of dissol ution.

F. (1) Parties to a franchise nay agree that:

(a) The franchisor shall refrain from selling,
distributing, or granting additional franchises to sell
or distribute, within defined geographic territory, those
products or services which are the subj ect of the franchi se.

(b) The franchi see shall:

(i) During the term of the franchise, refrain from
conpeting with the franchi sor or other franchi sees of the
franchi sor or engaging in any other business simlar to
that which is the subject of the franchi se.

(ii) For a period not to exceed two years follow ng
severance of the franchise relationship, refrain from
engagi ng in any other business simlar to that which is
the subject of the franchise and from conpeting with or
soliciting the custoners of the franchisor or other
franchi sees of the franchisor.



In seeking summary judgnent, Geen presented no summary
j udgnent evidence from which a court could conclude that CC was
anything other than on a equal footing with SAFE.® Unless the
district court concludes that the corporations were not on an equal
footing, the district court should find that Louisiana Revised
Statute Annotated 8 23:921 has no application and the contract
provi si on shoul d be enforced.

The district court did not consider Savoi e’ s Sausage and held
t hat Loui si ana Revi sed Statute Annotated 8§ 23:921 applied to render
t he non-conpetition cl ause unenforceabl e. Because we concl ude t hat
the district court erred in granting summary judgnent to Jane G een
under the | egal standard established by the Loui si ana Suprenme Court
in Savoi e’s Sausage, we vacate that judgnent and remand this case
to the district court for further proceedings consistent with this

opi ni on.

3The equal footing issue should be resol ved based on the Savoi e’ s
Sausage court’s discussion of the issue in this context. See
Savoi e’ s Sausage, 696 So. 2d at 1380 (relying on the factors in
Wnston v. Bourgeois, Bennett, Thokey and Hi ckey, 432 So. 2d 936,
940 (La. C. App. 4th CGr. 1983) to determ ne whether the
corporations were on an equal footing).
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