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Bef ore GARWOOD, SM TH and DEMOSS, Circuit Judges.
GARWOOD, Circuit Judge:”

Plaintiff-appellant Samuel Howard (Howard) brought this suit
in May 2003 agai nst defendant - appel | ee Canadi an National/lllinois
Central Railroad (the railroad) under the Federal Enployers’
Liability Act (FELA), 45 US.C. 88 51 et seq., for personal
injuries sustained on Cctober 19, 2001, when, in the course of his

enpl oynent with the railroad, he allegedly injured his back while

"Pursuant to 5THCQR R 47.5 the Court has determned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THAQR R 47.5. 4.

Charles R. Fulbruge IlI



aligning or throwwng one of the railroad’'s swi tches which was
overly stiff and difficult to thus align or throw

The district court granted the railroad’ s notion for summary
j udgnent, concluding that Howard had failed to present sufficient
summary judgnment evidence that the switch was defective or not
properly functioning or had not been properly naintained or that
the railroad was negligent in that it knew or should have known of
or prevented that condition. The district court accordingly
di sm ssed Howard's suit with prejudice.

Howar d appeal s that ruling.

In a FELA case the plaintiff’s burden of proof is
“featherweight” and “[o]Jur precedents clearly establish that in
this Crcuit, a judgnent as a matter of |aw against the plaintiff
in a FELA suit is appropriate ‘only when there is a conplete
absence of probative facts’ supporting the plaintiff’s position.”
Rivera v. Union R Co., 378 F. 3d 502, 506 (5th Cir. 2004) (citation
omtted).

As we noted in Boeing Conpany v. Shipman, 411 F.2d 365 (5th
Cir. 1969) (en banc), overruled in other respects, Gautreaux V.
Scurl ock Marine, 107 F.3d 331, 336 (5th Cr. 1997) (en banc), the
FELA “conpl ete absence of probative facts” standard is in sharp
contrast to the nore demanding test applicable in other civi
cases, nanely that “[o]n notions for directed verdict . . . the

Court should consider all the evidence — not just that which



supports the non-nover’s case — . . . Anere scintilla of evidence
is insufficient to present a question for the jury. . . . There
must be a conflict in substantial evidence to create a jury
guestion.” Boeing at 374-75. On the other hand, “the
congressional intent in enacting the FELA was to secure jury
determnations in a |larger proportion of cases than would be true
of ordinary common |law actions . . . ‘trial by jury is part of the
remedy in FELA cases.’” |d. at 371 (citation omtted). Under the
FELA, “‘the jury’s power to engage in inferences nust be recogni zed
as being significantly broader than in comon |aw negligence
actions.”” 1d. (quoting with approval Chicago, Rock Island and
Pacific Railroad Co. v. Ml cher, 333 F.2d 996, 999-1000 (8th Gr.
1964). Moreover, in Boeing we observed “the test of sufficiency of
the evidence in FELA cases is very much Ii ke the Al abama rul e which
provides that if there is a scintilla of evidence a jury question
is presented.” Id. at 373 n.9.

Havi ng consi dered the argunents of counsel, the briefs of the
parties and the record, we conclude that there is not a conplete
absence of evidence supporting Howard s position, that Howard’'s
af fidavit and deposition include sone such evidence (at | east when
considered in connectionwththerailroad s failure to produce any

rel evant mai nt enance records and that its affidavits were sonewhat



i npeached).! Wth respect to the railroad’ s conplaints that the
district court erred in allowing Howard further discovery and in
not striking his affidavit, we find no abuse of discretion.

The judgnment i s REVERSED and t he cause i s REMANDED for further
pr oceedi ngs.

REVERSED and REMANDED

1 We of course express no opinion as to the sufficiency or
ef fect of the evidence that may actually be admtted at trial as it
may vary from what the present record reflects.
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