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Joseph E. Fausphoul appeals the 27-nonth sentence he
received after his guilty-plea conviction for being a felon in
possession of ammunition. He argues that the district court
erred inits interpretation and application of the Sentencing
CGuidelines. He also argues that the sentence of 27 nonths of
i nprisonment is unreasonable and constitutes an abuse of
di scretion.

Fausphoul argues that the district court erred in applying

the four |evel enhancenent of 8§ 2K2.1(b)(1)(B) on the basis that

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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his of fense of possession of amunition in February 2006 invol ved
17 firearns possessed in January and March of 2005. The district
court’s findings that Fausphoul had know edge and access to al
17 firearns is not clearly erroneous. Fausphoul’s challenge to
the court’s interpretation and application of the guidelines
| acks nerit.

Fausphoul al so argues that the finding that the possession
of ammunition “invol ved” the possession of the firearns as
“rel evant conduct” was erroneous because no firearns were found
at the time the ammunition was di scovered, the ammunition
bel onged to others, and the possessions were tenporally renote.
Under 8§ 1B1.3, conduct is deened rel evant conduct regarding
anot her offense for enhancenent purposes when the “acts and
omssions . . . were part of the sane course of conduct or common
schene or plan as the offense of conviction.” Wen “activities
are relatively renote in tinme fromthe offense of conviction, a
stronger show ng of simlarity or regularity is necessary to
conpensate for the absence of tenporal proximty in order for the
of fenses to be part of the sane course of conduct.” United

States v. Mller, 179 F.3d 961, 966-67 (5th Gr. 1999) (i nternal

gquotation and citation omtted). Nevertheless, even if a tine
span of nore than a year separates the offenses, the court may
find the offenses part of the sane course of conduct when ot her

factors are strong enough to support the finding. United States
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v. Wall, 180 F.3d 641, 646 (5th Cir. 1999);: § 1B1.3(a)(2) and
coment. (n. 9(A) and (B)).

Fausphoul possessed firearns in January of 2005; he
possessed firearns and ammunition in March of 2005; and he
possessed in February of 2006 a significant amount of anmunition
that could be used in the firearns previously discovered.
Fausphoul possessed the firearns and ammunition after a fel ony
conviction. He possessed distinctively simlar firearns
(shotguns) and the ammunition could be used in sone of those
seized firearns. Fausphoul’s pattern of behavi or of possessing
illegal firearnms and anmunition on three occasions over a tine
span of 14 nonths was sufficiently simlar and regul ar under the

facts presented to constitute the same course of conduct. See

United States v. Brummett, 355 F.3d 343, 344 (5th G r. 2003).

Thus, the district court’s finding that the possession of the
firearns was connected in ternms of “relevant conduct” with the
anmuni tion di scovered a year |ater was not clearly erroneous.
Fausphoul al so argues that the district court erred in
failing to apply the sporting/collection exception of
8§ 2K2.1(b)(2) because the firearnms and anmunition at issue were
either hunting firearns, antiques, or famly heirloons. |In |ight
of testinony from Fausphoul’s own witness, his ex-wife, that he
had not hunted since his 1997 felony conviction; testinony from
agents that Fausphoul never nentioned hunting or collecting when

gquestioned about the firearns; and evidence that sone of the
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firearns were found | oaded and that others were not stored in a
manner consistent with a “collection,” there is insufficient
support for Fausphoul’s assertion that the firearns found in the
search of his hone were used for sporting or collection purposes.
Accordingly, the district court did not err in finding that
Fausphoul had not proven the exception by a preponderance of the
evi dence.

Fausphoul further argues that his sentence of 27 nonths of
i nprisonment is unreasonable. Because the district court
sentenced Fausphoul in the mddle of the properly cal cul ated
gui deline range of 24 to 30 nonths of inprisonnent, this court
infers that the district court took the § 3553(a) factors into
consi deration when it sentenced Fausphoul to a 27-nonth term of

i nprisonnment. See United States v. Mares, 402 F.3d 511, 519 (5th

Cr.), cert. denied, 126 S. C. 43 (2005).

The district court’s judgnent is AFFI RVED



